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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 99-075-3]

Mexican Fruit Fly Regulations;
Removal of Regulated Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the Mexican
fruit fly regulations by removing the
regulated portion of San Bernardino and
Riverside Counties, CA, from the list of
regulated areas. We have determined
that the Mexican fruit fly has been
eradicated from this area and that
restrictions on the interstate movement
of regulated articles from this area are
no longer necessary to prevent the
spread of the Mexican fruit fly into
noninfested areas of the United States.
This action relieves unnecessary
restrictions on the interstate movement
of regulated articles from the previously
regulated area.
DATES: The interim rule was effective
April 12, 2000. We invite you to
comment on this docket. We will
consider all comments that we receive
by June 19, 2000.
ADDRESSES: Please send your comment
and three copies to: Docket No. 99-075—
3, Regulatory Analysis and Develop-
ment, PPD, APHIS, Suite 3C03, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your com-
ment refers to Docket No. 99-075-3.
You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,

Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Invasive Species and Pest Management
Staff, PPQ, APHIS, 4700 River Road
Unit 134, Riverdale, MD 20737-1236;
(301) 734-8247.

SUPPLEMENTARY INFORMATION:

Background

The Mexican fruit fly, Anastrepha
Iudens (Loew), is a destructive pest of
citrus and other types of fruit. The short
life cycle of the Mexican fruit fly allows
rapid development of serious outbreaks
that can cause severe economic losses in
commercial citrus-producing areas. The
Mexican fruit fly regulations, contained
in 7 CFR 301.64 through 301.64-10
(referred to below as the regulations),
quarantine infested States, designate
regulated areas, and restrict the
interstate movement of specified fruits
and other regulated articles from
regulated areas in order to prevent the
spread of the Mexican fruit fly to
noninfested areas of the United States.
Quarantined States are listed in
§301.64(a), and regulated areas are
listed in § 301.64-3(c).

In an interim rule effective September
22,1999, and published in the Federal
Register on September 28, 1999 (64 FR
52211-52212, Docket No. 99-075-1), we
amended the Mexican fruit fly
regulations by designating an area in
San Bernardino and Riverside Counties,
CA, as aregulated area. In a second
interim rule effective December 14,
1999, and published in the Federal
Register on December 21, 1999 (64 FR
71267-71270, Docket No. 99-075-2), we
amended the Mexican fruit fly
regulations by adding a portion of San
Diego and Riverside Counties, CA, to
the list of areas regulated because of the
Mexican fruit fly.

Based on insect trapping surveys by
inspectors of California State and
county agencies and by inspectors of the
Animal and Plant Health Inspection

Service, we have determined that the
Mexican fruit fly has been eradicated
from the regulated area of San
Bernardino and Riverside Counties, CA.
The last finding of Mexican fruit fly
thought to be associated with the
infestation in this area was made on
August 27, 1999. Since then no
evidence of Mexican fruit fly
infestations has been found in this area.
Therefore, we are removing this area
from the list of areas in § 301.64—3(c)
that are regulated because of the
Mexican fruit fly.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for
publishing this interim rule without
prior opportunity for public comment.
Immediate action is warranted to
remove unnecessary restrictions on the
public. The area in California affected
by this document was regulated due to
the possibility that the Mexican fruit fly
could spread to noninfested areas of the
United States. Since this situation no
longer exists, the continued regulated
status of this area would impose
unnecessary restrictions.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make this action effective less than 30
days after publication. We will consider
comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. The
document will include a discussion of
any comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This rule removes restrictions on the
interstate movement of regulated
articles from a portion of San
Bernardino and Riverside Counties, CA,
that has been regulated because of the
Mexican fruit fly. Within this regulated
area, there are 106 small entities that
may be affected by this rule. These
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include 2 distributors, 62 fruit sellers,
19 growers, 1 landfill, 18 nurseries, 1
packer, 1 processor, and 2 swap meets.
These 106 entities comprise less than 1
percent of the total number of similar
enterprises operating in the State of
California.

These small entities sell regulated
articles primarily for local intrastate, not
interstate, movement, and the
distribution of these articles was not
affected by the regulatory provisions we
are removing. Many of these entities
also handle other items in addition to
the previously regulated articles. The
effect on those few entities that do move
regulated articles interstate was
minimized by the availability of various
treatments that, in most cases, allowed
these small entities to move regulated
articles interstate with very little
additional cost. Therefore, the effect, if
any, of this rule on these entities
appears to be minimal.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:
Authority: 7 U.S.C. 147a, 150bb, 150dd,

150ee, 150ff, 161, 162, and 164—-167; 7 CFR.
2.22,2.80, and 371.2(c).

§301.64-3 [Amended]

2.In §301.64-3, paragraph (c) is
amended by removing the entry and the
description of the regulated area for
“San Bernardino and Riverside
Counties”, CA.

Done in Washington, DC, this 12th day of
April 2000.
Bobby R. Acord,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 00-9669 Filed 4—17-00; 8:45 am]
BILLING CODE 3410-34-U

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 52

[Docket No. 98-123-6]

RIN 0579-AB10

Pseudorabies in Swine; Payment of
Indemnity

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations regarding the payment of
indemnity for herds of swine
depopulated because of pseudorabies to
provide that the Animal and Plant
Health Inspection Service will pay
owners of the swine an indemnity equal
to the difference between the net salvage
received and the fair market value of the
swine destroyed. We are also providing
for the payment of indemnity for
individual breeding sows destroyed
because they are infected with
pseudorabies. We have determined that
this action will allow for the payment of
indemnity from accelerated
pseudorabies eradication program funds
for a greater number of swine disposed
of because they are infected with
pseudorabies. This action is necessary
to further pseudorabies eradication
efforts and to protect swine not infected
with pseudorabies from the disease.
DATES: Interim rule effective April 12,
2000. Consideration will be given only
to comments received on or before June
19, 2000.

ADDRESSES: Please send your comment
and three copies to: Docket No. 98—123—
6, Regulatory Analysis and
Development, PPD, APHIS, Suite 3C03,
4700 River Road Unit 118, Riverdale,
MD 20737-1238. Please state that your
comments refer to Docket No. 98-123—
6.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690—-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold Taft, Senior Staff Veterinarian,
Swine Diseases, VS, APHIS, 4700 River
Road Unit 43, Riverdale, MD 20737—
1231, (301) 734-7708.

SUPPLEMENTARY INFORMATION:

Background

The Animal and Plant Health
Inspection Service’s (APHIS’s)
regulations in 9 CFR part 85 govern the
interstate movement of swine and other
livestock (cattle, sheep, and goats) in
order to help prevent the spread of
pseudorabies.

Pseudorabies is a contagious,
infectious, and communicable disease of
livestock, primarily swine. The disease,
also known as Aujeszky’s disease, mad
itch, and infectious bulbar paralysis, is
caused by a herpes virus, and is known
to cause reproductive problems,
including abortion and stillborn death,
and death in neonatal pigs, and
occasional death losses in breeding and
finishing hogs. Prior to 1998, the cost of
pseudorabies to pork producers alone in
the United States was over $30 million
annually. Of this amount, more than
half, $17 million, represented the cost of
vaccination, and another $11 million
was attributable to pig deaths. The
remainder was spent on testing.

A Federal eradication program for
pseudorabies was implemented in the
United States in 1989. The program is
cooperative in nature and involves
Federal, State, and industry
participation. In an interim rule
published in the Federal Register on
January 15, 1999, and effective as of
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January 12, 1999 (64 FR 2545-2550,
Docket No. 98-123-2), APHIS
promulgated regulations to establish an
accelerated pseudorabies eradication
program that provided, among other
things, for the payment of indemnity by
the United States Department of
Agriculture (Department) for the
voluntary depopulation of herds of
swine known to be infected with
pseudorabies.

Indemnity Paid by the Department

In our January 15, 1999, interim rule,
we explained that we considered it
appropriate to accelerate the
pseudorabies eradication program
through whole-herd buyouts because of
a combination of three factors: (1) The
danger that some owners might
eliminate eradication efforts, such as
vaccination of swine, due to depressed
market conditions; (2) the relatively
small number of herds infected with
pseudorabies; and (3) the fact that
markedly depressed prices for swine
would lessen the cost to the Federal
Government of whole-herd buyouts.

We explained that a surplus of live
swine, due in part to reduced export
markets, had slaughter facilities
operating at maximum capability.
Consequently, swine producers were
being forced to continue feeding swine
that could not go to slaughter. Swine
that were being slaughtered were being
sold at prices below the costs of feeding
and transportation.

Under the regulations governing the
accelerated eradication program, we
began paying owners fair market value
for herds of swine depopulated because
of pseudorabies. In addition to paying
100 percent of the fair market value of
the animals, we have been paying for
trucking to disposal, for euthanasia and
disposal, and for cleaning and
disinfection of conveyances used for
transporting the swine to disposal. To
date, we have disposed of the herds
depopulated under the accelerated
eradication program by rendering.
Although pseudorabies does not affect
humans, we chose rendering as the
method for disposal at the outset of the
program because, as noted, a surplus of
live swine was causing slaughtering
establishments to operate at maximum
capability.

Since January 1999, a reduction in
swine inventories has contributed to an
increase in the market value of swine.
Additionally, this has created a
situation where slaughtering
establishments are generally not
operating at maximum capability.
Although the price per pound APHIS is
paying for swine destroyed under the
eradication program has increased over

the past year, we consider it necessary
to the eradication of pseudorabies to
continue the accelerated eradication
program. However, because slaughtering
establishments can now handle swine to
be destroyed under the accelerated
eradication program, we consider it
prudent to revise the method by which
owners of swine will receive fair market
value for their animals under the
accelerated eradication program.

Instead of the Department paying each
owner 100 percent of the fair market
value of all swine disposed of under the
accelerated eradication program, we
will pay indemnity for the difference
between whatever payment for net
salvage an owner receives for herds of
swine disposed of through slaughter and
the fair market value of those animals.
Net salvage is the amount derived from
the sale of an animal after deducting
freight, trucking, yardage, commission,
slaughtering charges, and similar costs
to the owner. This change will increase
the number of pseudorabies-infected
herds that can be depopulated using
available program funds. Under either
formula, a swine owner receives the fair
market value of the swine.

To ensure that the swine for which
indemnity is paid do not pose a
pseudorabies risk to any swine not
moving to slaughter, and to ensure that
APHIS receives documentation that the
swine have been destroyed, we are
requiring that the swine be sent under
permit directly to a recognized
slaughtering establishment, where State
or Federal meat inspection is available.
We are requiring that the swine be
moved to the recognized slaughtering
establishment in a conveyance closed
with an official seal that is applied and
removed by an APHIS employee, a State
representative, an accredited
veterinarian, or an individual
authorized for this purpose by an APHIS
employee.

We are adding definitions in § 52.1 of
this interim rule for the terms accredited
veterinarian, official seal, permit, and
recognized slaughtering establishment.

We define accredited veterinarian to
mean a veterinarian approved by the
Administrator in accordance with the
provisions of 9 CFR part 161 to perform
functions specified in 9 CFR, chapter I,
subchapters B, C, and D. This definition
is consistent with that set forth
elsewhere in 9 CFR chapter L.

We define official seal to mean a
serially numbered metal or plastic strip,
consisting of a self-locking device on
one end and a slot on the other end, that
forms a loop when the ends are engaged
and that cannot be reused if opened, or
a serially numbered, self-locking button
that can be used for this purpose.

We define permit to mean an official
document for movement of swine that is
issued by an APHIS employee, State
representative, or accredited
veterinarian and that lists the disease
status and individual identification of
the animal, where consigned, cleaning
and disinfection requirements, and
proof of slaughter certification by a
recognized slaughtering establishment.
It is standard practice for the State or
Federal inspector at the recognized
slaughtering establishment to submit a
signed copy of the permit to the APHIS
veterinarian in charge when the animal
is destroyed.

We define recognized slaughtering
establishment to mean a slaughtering
establishment operating under the
Federal Meat Inspection Act (21 U.S.C.
601—695) or a State meat inspection act.
(A list of recognized slaughtering
establishments can be obtained by
contacting the person listed in this
Supplementary Information under FOR
FURTHER INFORMATION CONTACT.)

As under the program to date, the fair
market value will be primarily based on
a per pound compensation. The per
pound compensation will continue to be
based on weighted average base market
prices from the previous week (as
released in “USDA-AMS Livestock
Market News” and as determined by
calculating the average of the
Wednesday through Friday prices). An
additional producer cost offset will also
continue to be paid according to
whether the animal is a breeder pig, a
baby pig, a market hog less than 200
pounds, or a market hog greater than
200 pounds.

Although we expect that the great
majority of swine disposed of under the
accelerated eradication program will be
disposed of through sale to slaughter,
we recognize that this may not be
reasonable or possible for some swine.
For instance, some swine may be too
small to provide a profitable yield to the
slaughtering facility or may not be of
sufficient size to be handled by
slaughtering machinery that is set for
larger animals. Additionally, recognized
slaughtering establishments may not
accept swine that have some visible
health problem, such as an abscess.
Such swine are usually readily
identifiable by owners and APHIS
employees or State representatives
without actually being sent to a
recognized slaughtering establishment.
In this interim rule, we are providing
that we will continue to pay 100 percent
of the fair market value for swine that
are identified for destruction under the
accelerated eradication program, even if
they are not accepted by a recognized
slaughtering establishment. We may
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also pay 100 percent of the fair market
value for swine that the owner and an
authorized APHIS employee or State
representative agree will not be
accepted by a recognized slaughtering
establishment.

Appraisal of Swine

Prior to this interim rule, § 52.3 of the
regulations provided that swine to be
destroyed under the accelerated
eradication program were to be
appraised by an APHIS employee and a
representative of the State jointly, or, if
the State authorities approved, by an
APHIS employee alone. The regulations
did not specifically provide for
appraisal by a State representative alone
because the States were willing to allow
APHIS to assume a lead role in carrying
out the depopulation and indemnity
process. Recently, however, States have
indicated to APHIS a willingness to
assume an increased role in the
appraisal of swine. Increasing State
involvement would reduce the demands
on APHIS resources and, in some cases,
promote more rapid completion of the
appraisal process. Therefore, we are
amending § 52.3 to provide that swine
to be destroyed under the accelerated
eradication program may be appraised
by a State representative alone.

Groups of Swine Eligible for Indemnity

Section 52.2 of the regulations
provides that the Administrator is
authorized to agree, on the part of the
Department, to pay 100 percent of the
expenses of purchase, destruction, and
disposition of herds of swine that are
destroyed because the herds are known
to be infected with pseudorabies.

In § 52.1 of the regulations, a herd is
defined as a group of swine maintained
on common ground for any purpose, or
two or more groups of swine under
common ownership or supervision, that
are geographically separated but have an
interchange or movement of animals
without regard to whether the animals
are infected with or exposed to
pseudorabies.

The definition of herd includes two or
more groups of swine under common
ownership because it is standard
practice in the swine industry for a
production facility to maintain groups
of swine in different units in different
buildings, pens, etc. The swine from the
different units may or may not come
into contact with each other. If there is
an interchange or movement of animals
between groups without regard to
whether the animals are infected with or
exposed to pseudorabies, then, for
disease and indemnity purposes, the
groups must be considered as one herd.

For the most part under the
accelerated eradication program, it has
been clear to APHIS and owners of
swine whether different groups of swine
should be considered as one herd for
disease purposes. However, in certain
cases, questions have arisen as to
whether there was a risk of disease
transmission between groups of swine
under common ownership. To help
address this situation, we are providing
in the definition of herd that any risk of
disease transmission between two
groups of swine will be determined by
the official pseudorabies epidemiologist.
(Official pseudorabies epidemiologist is
defined in the regulations as a State or
Federally employed veterinarian
designated by the veterinarian in charge
and the State animal health official to
investigate and diagnose pseudorabies
in livestock.) The factors the official
pseudorabies epidemiologist will use in
making this determination include the
physical layout of the premises and the
management practices of the facility,
including whether groups of swine are
kept in separate areas with no
interchange of potential contaminants.
Additionally, the epidemiologist will
examine the pseudorabies testing and
vaccination history of the animals on
the premises to assess where the
occurrence of pseudorabies is focused
and the likelihood of its transmission to
separated groups of swine.

Breeding Sows

We are also including in this interim
rule a provision to allow owners of
breeding sows that are identified as
being infected with pseudorabies to
receive indemnity if those sows are sent
directly to slaughter, even if the rest of
the herd they are part of is not
depopulated. Although depopulation of
an entire herd is the quickest and surest
method of ensuring that pseudorabies is
eradicated, some swine owners with
infected herds have chosen not to
depopulate the entire herd due to the
loss of production during the time
necessary to replace the herd. In such
cases, the alternative method of ridding
a herd of pseudorabies is to remove
from the herd individual sows that test
positive for pseudorabies. Prior to the
implementation of indemnity payments
for herd depopulation under the
accelerated pseudorabies eradication
program, ‘‘test and removal” of
individual sows was the primary
method used to further the pseudorabies
eradication program, although owners of
individual swine disposed of because of
pseudorabies were not eligible to
receive indemnity from APHIS for those
animals.

Because a number of swine owners
have chosen not to depopulate their
infected herds under the accelerated
eradication program, we believe it is
necessary for the continued progress of
the pseudorabies eradication program to
provide owners of infected herds with
an incentive to rid their herds of those
animals most likely to perpetuate
pseudorabies within a herd. The swine
that constitute the greatest risk are the
breeding sows in a herd. As their name
denotes, the primary purpose of
breeding sows is to produce litters,
whereas the purpose of other swine in
the herd is generally to be moved to
slaughter. Because breeding sows
remain in a herd over a period of years,
a sow that is infected with pseudorabies
can come into contact with, and
possibly infect, a number of swine in
the herd over the course of its lifetime.

Therefore, to encourage the prompt
removal of infected breeding sows from
a herd, we are providing in § 52.2(a) of
this interim rule that APHIS will pay
indemnity to owners of breeding sows
known to be infected with pseudorabies
that are sent under permit directly to a
recognized slaughtering establishment.
The payment of indemnity will be
carried out by the same method as that
described above for whole herd
depopulations—i.e., APHIS will pay the
owner of the swine the difference
between the amount of the net salvage
value the owner receives when the
animal is slaughtered and the fair
market value of the animal. The option
of receiving indemnity for less than
whole-herd depopulation will not apply
to any swine other than breeding sows
known to be infected with pseudorabies.

In order to make clear the criteria
APHIS will use in determining whether
an individual breeding sow is infected
with pseudorabies, we are adding to
§52.1 a definition of known infected
breeding sow. Under this definition,
which is the same as the definition of
known infected herd, except that it
applies to individual breeding sows
rather than to entire herds, breeding
sows known to be infected are those that
have been determined to be infected
with pseudorabies based on an official
pseudorabies test or an approved
differential pseudorabies test, or based
on a diagnosis by an official
pseudorabies epidemiologist.

Presentation of Claims

Prior to this interim rule, the
provisions governing the presentation to
APHIS of claims for indemnity for
swine destroyed because of
pseudorabies were set forth in §§52.5
and 52.6. Because herds of swine
destroyed under the accelerated
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pseudorabies program prior to this
interim rule were purchased in their
entirety by APHIS for shipment to
rendering, there was no need for the
owner to report any salvage value for
the swine. Under this interim rule,
however, owners may receive indemnity
for swine that are not purchased by
APHIS but that are sent directly to
slaughter. Therefore, it is necessary that
the owner of the swine submit to
APHIS, along with a claim for
indemnity, documentation of the
amount of net salvage proceeds received
for the swine at slaughter. This
documentation, along with the
certification of destruction that APHIS
will receive from the recognized
slaughtering establishment when the
animals are destroyed, will provide
APHIS with the information needed to
process payment of indemnity. We are
adding the requirement for submission
of a net salvage proceeds report at § 52.5
of this interim rule (discussed below).

For those swine eligible for indemnity
that are purchased by APHIS rather than
sent to a slaughtering establishment, the
procedures for indemnity claims will be
the same as those in place prior to this
interim rule. (Those procedures, which
were contained in §§52.5 and 52.6 prior
to this interim rule, are consolidated in
§52.4 of this interim rule.)

Report of Net Salvage Proceeds

In §52.5 of this interim rule, we are
setting forth procedures by which an
owner must report to APHIS net salvage
proceeds received when swine infected
with pseudorabies are sent to slaughter
under the accelerated eradication
program. We are providing that a report
of the amount received for net salvage
must be made on a salvage form that
shows the gross receipts, expenses, if
any, and net proceeds. An original or
copy of the salvage form must be
furnished by the owner to the
veterinarian in charge.

We are defining “net salvage” in
§52.1 to mean the amount received for
swine destroyed because of
pseudorabies, after deducting freight,
trucking, yardage, commission,
slaughtering charges, and similar costs
to the owner.

Nonsubstantive Changes

In this interim rule, we are also
making some nonsubstantive changes to
part 52 by redesignating § 52.4 as §52.7,
redesignating § 52.7 as § 52.6, and
combining the provisions of §§52.5 and
52.6 into one section, new §52.4.
Additionally, we are amending the
definition of known infected herd to
remove some redundant language.

Benefits of This Interim Rule

By revising the method by which
owners receive fair market value for
swine disposed of under the accelerated
eradication program, we will
significantly extend the use of APHIS’
accelerated pseudorabies eradication
program funds. This will help ensure
that pseudorabies is eradicated from the
United States by the end of 2000.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. The nature of the
emergency is the immediate need to
extend the funds available to APHIS for
the accelerated pseudorabies eradication
program before these funds are
exhausted. This action is necessary to
effect the eradication of pseudorabies in
the United States by the end of 2000.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 533
to make the rule effective less than 30
days after publication. We will consider
comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. It
will include a discussion of any
comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

An analysis of the economic effects of
this rule on small entities, as required
by the Regulatory Flexibility Act,
follows.

Potential Economic Effects

Pseudorabies is a herpes virus
disease, primarily affecting swine, that
is known to cause reproductive
problems, including abortion, stillborn
death, and death in neonatal pigs, and
occasional death losses in breeding and
finishing hogs. The disease is
recognized to cause considerable
economic losses.

A Federal eradication program for
pseudorabies was implemented in the
United States in 1989. The program is
cooperative in nature and involves

Federal, State, and industry
participation. The Federal Government
coordinates the national program, the
State Governments promulgate and
enforce intrastate regulations, and
producers have contributed by testing
their herds and purchasing vaccines.

In January 1999, we published
regulations to establish an accelerated
pseudorabies eradication program that
provided, among other things, for the
payment of indemnity by the
Department for the voluntary
depopulation of herds of swine known
to be infected with pseudorabies.

Under the regulations governing the
accelerated eradication program, we
have been paying owners fair market
value for herds of swine depopulated
because of pseudorabies. In addition to
paying 100 percent of the fair market
value of the animals, we have been
paying for trucking to disposal, for
euthanasia and disposal, and for
cleaning and disinfection of
conveyances used for transporting the
swine to disposal. To date, the herds
that have been depopulated under the
accelerated eradication program have
been disposed of by rendering.

In this interim rule, we are providing
that, instead of the Department paying
each owner 100 percent of the fair
market value of all swine destroyed
under the accelerated eradication
program, the Department will also pay
indemnity for the difference between
whatever net salvage value is received
for herds of swine disposed of through
slaughter and the fair market value of
those animals. Additionally, we are
providing that indemnity may be paid
for breeding sows that are disposed of
because they are known to be infected
with pseudorabies, even if the
remainder of the herd the sow is part of
is not depopulated. We will continue to
pay full purchase price for those swine
that are not accepted at recognized
slaughtering establishments.

The total amount paid to each owner
whose herd is depopulated because of
pseudorabies will be the same under
this interim rule as under the
regulations prior to this interim rule.
The difference will be in how much the
Department pays of that amount and
how much is paid by other sources. The
provision we are adding to the
regulations to allow for the payment of
indemnity for individual breeding sows
disposed of because they are known to
be infected with pseudorabies is
expected to provide indemnity to
owners who would not otherwise have
received indemnity under the
accelerated eradication program.

As explained below, we expect the
number of infected herds sold to
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slaughter to be a very small portion of
swine slaughter sales overall. In turn,
the number of individual breeding sows
sold to slaughter will comprise a small
fraction of the number of pseudorabies-
infected swine sent to slaughter.

For the purposes of our analysis, we
used information from accelerated
eradication program activities for the
first 4 months of fiscal year (FY) 2000
(October 1, 1999 to January 28, 2000)
because we expect the participation in
the accelerated eradication program that
occurred during that period to be
representative of participation during
the 4 months following publication of
this interim rule. Longer term
projections, as the accelerated
eradication program approaches its
eradication goal and the number of
participating herds decreases, would be
more problematic.

From October 1, 1999, through
January 28, 2000, a total of 146,300
swine from 112 herds were depopulated
through the accelerated eradication
program. Although this results in a
nationwide average herd size of 1,306
swine, average herd sizes varied widely
by State, from 39 swine (the average for
the three herds depopulated in Florida)
to 2,688 swine (the average for the 10
herds depopulated in Indiana).

In comparison to the 146,300 swine
destroyed under the accelerated
eradication program during the first 4
months of FY 2000, the total number of
swine slaughtered nationwide during
the same period averaged approximately
8,910,700 swine per month (slaughter
numbers for January were projected
based on the average of the first 3
months), yielding a 4-month total of
35,642,800. Therefore, the number of
swine slaughtered under the accelerated
eradication program represented about
0.4 percent of the total number of swine
slaughtered. Assuming similar national
and accelerated eradication program
totals during the coming 4 months, any
effect on slaughter prices due to infected
animals going to slaughter will be slight,
as explained below.

We estimated the effect on slaughter
prices by considering the price
flexibility for slaughter swine. The
flexibility coefficient for a commodity is
the percentage change in price
associated with a 1 percent change in
quantity, other factors being held
constant. Assuming a flexibility
coefficient for swine of about —0.8 to
—0.91, a 0.4 percent increase in the

1Flexibility coefficients based on William F.
Hahn, “An Annotated Bibliography of Recent
Elasticity and Flexibility Estimates for Meat and
Livestock,” Economic Research Service,
Commercial Agriculture Division, Staff Paper No.
AGES-9611, July 1996.

quantity of slaughter swine would result
in a 0.32 to 0.36 percent decrease in
price. Thus, entry of swine from the
accelerated eradication program into the
slaughter market could result in
slaughter prices falling from, for
example, 40 cents per pound to 39.86 or
39.87 cents per pound, assuming all
other market determinants remained
constant.

Savings to the Accelerated
Pseudorabies Eradication Program

The major effect of this interim rule
will be in reducing expenses to the
accelerated pseudorabies eradication
program. Program costs will be reduced
by the amount that is paid at slaughter
for swine destroyed under the program.
Maximum potential savings can be
estimated using accelerated eradication
program data for the first 4 months of
FY 2000. Indemnity payments,
including producer cost offsets, during
this period totaled $11,097,796. The
producer cost offsets comprised
$2,782,300 of that amount.

If accelerated eradication program
participation during the coming 4
months is similar to what took place
during the first 4 months of FY 2000,
and assuming that the amount an owner
receives at slaughter equals the fair
market value of the animal minus the
producer cost offset, the savings to the
accelerated eradication program in
indemnity payments would exceed $8
million ($11,097,796 — $2,782,300 =
$8,315,496). Even after taking into
account indemnity program-related
expenses during the first 4 months of FY
2000 ($2,602,860) and enhanced
surveillance expenses during that
period ($97,024), total expenses to the
program under the scenario described
would be reduced to about 40 percent
of what they would be without the
slaughter sale option. Although,
realistically, not all infected swine to be
destroyed will be sold for slaughter, and
the prices received at slaughter will
usually not match the fair market value
of the animals, savings to the
accelerated eradication program are
expected to be considerable.

Effects on Small Entities

This interim rule is not expected to
have an effect on the total amount of
compensation swine owners will
receive for pseudorabies-infected swine.
Additionally, it is not expected to have
a significant effect on the price per
pound paid for swine at slaughter.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not

have a significant impact on a
substantial number of small entities.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
in conflict with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(j) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this interim
rule have been submitted for emergency
approval to the Office of Management
and Budget (OMB). OMB has assigned
control number 0579-0151 to the
information collection and
recordkeeping requirements.

We plan to request continuation of
that approval for 3 years. Please send
written comments on the 3-year
approval request to the following
addresses: (1) Docket No. 98—-123-6,
Regulatory Analysis and Development,
PPD, APHIS, suite 3C03, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238, and (2) Clearance Officer, OCIO,
USDA, room 404-W, 14th Street and
Independence Avenue SW.,
Washington, DC 20250. Please state that
your comments refer to Docket No. 98—
123-6 and send your comments within
60 days of publication of this rule.

This interim rule provides that APHIS
will pay an indemnity for swine
destroyed because of pseudorabies that
is equal to the difference between the
net salvage received and the fair market
value of the swine destroyed. Under
these provisions, owners seeking
indemnity for swine destroyed will be
required to obtain a movement permit
and submit to APHIS a report of net
salvage proceeds. Additionally, the
swine must be moved to slaughter in a
means of conveyance sealed with an
official seal. We are soliciting comments
from the public concerning our
information collection and
recordkeeping requirements. These
comments will help us:

(1) Evaluate whether the information
collection is necessary for the proper
performance of our agency’s functions,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;
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(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average .14257 hour per
response.

Estimated number of respondents: 300.

Estimated number of responses per
respondent: 23.33.

Estimated total annual number of
responses: 7,000.

Estimated total annual burden on
respondents: 998 hours.

Copies of this information collection
can be obtained from: Clearance Officer,
OCIO, USDA, room 404-W, 14th Street
and Independence Avenue, SW.,
Washington, DC 20250.

List of Subjects in 9 CFR Part 52

Animal diseases, Pseudorabies,
Swine, Indemnity payments,
Transportation.

Accordingly, we are amending 9 CFR
part 52 as follows:

PART 52—SWINE DESTROYED
BECAUSE OF PSEUDORABIES

1. The authority citation for part 52
continues to read as follows:

Authority: 21 U.S.C. 111-113, 114, 114a,
114a-1, 120, 121, 125, and 134b; 7 CFR 2.22,
2.80, and 371.2(d).

2. Section 52.1 is amended by revising
the definitions of “herd” and “known
infected herd” and by adding
definitions of “accredited veterinarian”,
“known infected breeding sow”, “net
salvage”, “official seal”, “permit”, and
“recognized slaughtering
establishment”, in alphabetical order, to

read as follows:

§52.1 Definitions

Accredited veterinarian. A
veterinarian approved by the
Administrator in accordance with the
provisions of part 161 of this chapter to
perform functions specified in
subchapters B, C, and D of this chapter.

* * * * *

Herd. Any group of swine maintained
on common ground for any purpose, or
two or more groups of swine under
common ownership or supervision that
are geographically separated but that are

determined by an official pseudorabies
epidemiologist to have an interchange
or movement of animals that could
cause the transmission of pseudorabies

from one group to another.
* * * * *

Known infected breeding sow. Any
breeding sow that has been determined
to be infected with pseudorabies based
on an official pseudorabies test or an
approved differential pseudorabies test,
or as diagnosed by an official
pseudorabies epidemiologist as having
pseudorabies.

Known infected herd. Any herd in
which swine have been determined to
be infected with pseudorabies based on
an official pseudorabies test or an
approved differential pseudorabies test,
or based on a diagnosis by an official
pseudorabies epidemiologist.

* * * * *

Net salvage. The amount received for
swine destroyed because of
pseudorabies, after deducting freight,
trucking, yardage, commission,
slaughtering charges, and similar costs

to the owner.
* * * * *

Official seal. A serially numbered
metal or plastic strip, consisting of a
self-locking device on one end and a
slot on the other end, that forms a loop
when the ends are engaged and that
cannot be reused if opened, or a serially
numbered, self-locking button that can
be used for this purpose.

Permit. An official document for
movement of swine under this part that
is issued by an APHIS employee, State
representative, or accredited
veterinarian and that lists the disease
status and individual identification of
the animal, where consigned, cleaning
and disinfection requirements, and
proof of slaughter certification by a

recognized slaughtering establishment.
* * * * *

Recognized slaughtering
establishment. A slaughtering
establishment operating under the
Federal Meat Inspection Act (21 U.S.C.
601-695) or a State meat inspection
act.4
* * * * *

3. Section 52.2 is revised to read as
follows:

§52.2 Payment of indemnity.

(a) Except as provided in paragraph
(b) of this section, the Administrator is
authorized to agree on the part of the
Department to pay indemnity to the

4 A list of recognized slaughtering establishments
is available upon request from the Animal and Plant
Health Inspection Service, 4700 River Road Unit 37,
Riverdale, Maryland 20737-1231.

owner of herds of swine destroyed
because the herds are known to be
infected with pseudorabies, or
individual breeding sows destroyed
because they are known to be infected
with pseudorabies. The amount of
indemnity paid, together with the
amount for net salvage the owner
receives when the animals are
slaughtered, shall not exceed the fair
market value of the swine. Such swine
must be sent directly to slaughter under
permit in a conveyance closed with an
official seal applied and removed by
either an APHIS employee, a State
representative, an accredited
veterinarian, or an individual
authorized for this purpose by an APHIS
employee. The swine must be sent to a
recognized slaughtering establishment.

(b) If swine from herds that are
destroyed because the herds are known
to be infected with pseudorabies are not
accepted at a recognized slaughtering
establishment, or the owner and an
APHIS employee or State representative
agree they will not be accepted by a
recognized slaughtering establishment,
the Administrator is authorized to pay
100 percent of the expenses of the
purchase, destruction, and disposition
of such swine.

(Approved by the Office of Management and
Budget under control number 0579-0151)

4. In §52.3, paragraph (a) is revised to
read as follows:

§52.3 Appraisal of swine.

(a) Herds of swine and individual
breeding sows to be destroyed because
they are known to be infected with
pseudorabies will be appraised by an
APHIS employee and a representative of
the State jointly, a representative of the
State alone, or, if the State authorities
approve, by an APHIS employee alone.

* * * * *

5. Section 52.6 is removed, §52.7 is
redesignated as §52.6, §52.4 is
redesignated as §52.7, § 52.5 is
redesignated as § 52.4 and revised, and
anew §52.5 is added, to read as
follows:

§52.4 Presentation of claims.

(a) When swine have been destroyed
under § 52.2(a), any claim for indemnity
must be presented, along with the report
of net salvage proceeds required under
§52.5, to the veterinarian in charge on
a form furnished by APHIS.

(b) When swine have been destroyed
under § 52.2(b), any claim for indemnity
must be presented, through the
inspector in charge, to APHIS on a form
furnished by APHIS.

(c) For all claims for indemnity, the
owner of the swine must certify on the
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claim form that the swine covered are,
or are not, subject to any mortgage as
defined in this part. If the owner states
there is a mortgage, the owner and each
person holding a mortgage on the swine
must sign, consenting to the payment of
indemnity to the person specified on the
form.

(Approved by the Office of Management and
Budget under control number 0579-0137)

§52.5 Report of net salvage proceeds.

A report of the amount for net salvage
derived from the sale of each animal for
which a claim for indemnity is made
under § 52.2(a) must be made on a
salvage form that shows the gross
receipts, expenses if any, and net
proceeds. The original or a copy of the
salvage form must be furnished by the
owner to the veterinarian in charge.

(Approved by the Office of Management and
Budget under control number 0579-0151)

Done in Washington, DC, this 12th day of
April 2000.
Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 00-9668 Filed 4-17—-00; 8:45 am]
BILLING CODE 3410-34-U

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 00-031-1]

Change in Disease Status of Japan
Because of Rinderpest and Foot-and-
Mouth Disease

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations governing the importation of
certain animals, meat, and other animal
products by removing Japan from the
list of regions declared free of rinderpest
and foot-and-mouth disease. We are
taking this action because the existence
of foot-and-mouth disease has been
confirmed there. The effect of this
action is to prohibit or restrict the
importation into the United States from
Japan of any ruminant or swine, or any
fresh, chilled, or frozen meat of any
ruminant or swine. We are taking this
action as an emergency measure to
protect the livestock of the United States
from foot-and-mouth disease.

DATES: This interim rule was effective
March 8, 2000. We invite you to

comment on this docket. We will
consider all comments that we receive
by June 19, 2000.

ADDRESSES: Please send your comment
and three copies to: Docket No. 00-031—
1, Regulatory Analysis and
Development, PPD, APHIS, Suite 3C03,
4700 River Road, Unit 118, Riverdale,
MD 20737-1238. Please state that your
comment refers to Docket No. 00-031—
1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Gary Colgrove, Chief Staff Veterinarian,
National Center for Import & Export, VS,
APHIS, 4700 River Road Unit 38,
Riverdale, MD 20737-1231; (301) 734—
3276.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
govern the importation of certain
animals and animal products into the
United States in order to prevent the
introduction of various animal diseases,
including rinderpest, foot-and-mouth
disease, African swine fever, hog
cholera, and swine vesicular disease.
These are dangerous and destructive
communicable diseases of ruminants
and swine. Section 94.1 of the
regulations lists regions of the world
that are declared free of rinderpest or
free of both rinderpest and foot-and-
mouth disease (FMD). Rinderpest or
FMD exists in all other regions of the
world not listed. Section 94.11 of the
regulations lists regions of the world
that have been determined to be free of
rinderpest and FMD, but are subject to
certain restrictions because of their
proximity to or trading relationships
with FMD-affected regions.

Prior to the effective date of this
interim rule, Japan was listed among
those countries considered free of
rinderpest and FMD. However, on
March 8, 2000, a suspected outbreak of

FMD was detected. And on March 27,
2000, Japan’s Ministry of Agriculture
notified us with confirmation of the
FMD diagnosis. Therefore, to protect the
livestock of the United States from
FMD, we are amending the regulations
in §94.1 by removing Japan from the list
of regions that have been declared free
of rinderpest and FMD. We are also
removing Japan from the list of
countries in § 94.11 that are declared to
be free of these diseases, but that are
subject to certain restrictions because of
their proximity to or trading
relationships with FMD-affected
regions. As a result of this action, the
importation into the United States of
any ruminant or swine or any fresh
(chilled or frozen) meat of any ruminant
or swine that left Japan on or after
March 8, 2000, is prohibited or
restricted.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. Immediate action is
necessary to prevent the introduction of
FMD into the United States.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make this action effective less than 30
days after publication. We will consider
comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. The
document will include a discussion of
any comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This interim rule amends the
regulations governing the importation of
certain animals, meat, and other animal
products by removing Japan from the
list of regions declared free of rinderpest
and FMD. We are taking this action
because Japan’s Ministry of Agriculture
has reported an outbreak of FMD in that
country. This action prohibits or
restricts the importation into the United
States of any ruminant or swine, or any
fresh (chilled or frozen) meat of any
ruminant or swine that left Japan on or
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after March 8, 2000. This action is
necessary to protect the livestock of the
United States from FMD.

This emergency situation makes
timely compliance with section 604 of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) impracticable. We are
currently assessing the potential
economic effects of this action on small
entities. Based on that assessment, we
will either certify that the rule will not
have a significant economic impact on
a substantial number of small entities or
publish a final regulatory flexibility
analysis.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has
retroactive effect to March 8, 2000; and
(3) does not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94 RINDERFEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306, 21 U.S.C. 111, 114a,
134a, 134b, 134c, 134f, 136, and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22, 2.80, and 371.2(d).

§94.1 [Amended]

2.1In §94.1, paragraph (a)(2) is
amended by removing the word
“Japan,”.

§94.11 [Amended]

3.In §94.11, paragraph (a), the first
sentence is amended by removing the
word “‘Japan,”.

Done in Washington, DC, this 12th day of
April 2000 .

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 009667 Filed 4-17—00; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 00—033-1]

Change in Disease Status of the
Republic of Korea Because of
Rinderpest and Foot-and-Mouth
Disease

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations governing the importation of
certain animals, meat, and other animal
products by removing the Republic of
Korea from the list of regions declared
free of rinderpest and foot-and-mouth
disease. We are taking this action
because the existence of foot-and-mouth
disease has been confirmed there. The
effect of this action is to prohibit or
restrict the importation into the United
States from the Republic of Korea of any
ruminant or swine, or any fresh (chilled
or frozen) meat of any ruminant or
swine. We are taking this action as an
emergency measure to protect the
livestock of the United States from foot-
and-mouth disease.

DATES: This interim rule was effective
March 20, 2000. We invite you to
comment on this docket. We will
consider all comments that we receive
by June 19, 2000.

ADDRESSES: Please send your comment
and three copies to: Docket No. 00-033—
1, Regulatory Analysis and
Development, PPD, APHIS, Suite 3C03,
4700 River Road, Unit 118, Riverdale,
MD 20737-1238.

Please state that your comment refers
to Docket No. 00-033-1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Gary Colgrove, Chief Staff Veterinarian,
National Center for Import & Export, VS,
APHIS, 4700 River Road Unit 38,
Riverdale, MD 20737-1231; (301) 734—
3276.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
govern the importation of certain
animals and animal products into the
United States in order to prevent the
introduction of various animal diseases,
including rinderpest, foot-and-mouth
disease, African swine fever, hog
cholera, and swine vesicular disease.
These are dangerous and destructive
communicable diseases of ruminants
and swine. Section 94.1 of the
regulations lists regions of the world
that are declared free of rinderpest or
free of both rinderpest and foot-and-
mouth disease (FMD). Rinderpest or
FMD exists in all other regions of the
world not listed. Section 94.11 of the
regulations lists regions of the world
that have been determined to be free of
rinderpest and FMD, but are subject to
certain restrictions because of their
proximity to or trading relationships
with FMD-affected regions.

Prior to the effective date of this
interim rule, the Republic of Korea was
listed among those countries considered
free of rinderpest and FMD. However,
on March 20, 2000, a suspected
outbreak of FMD was detected. And on
March 28, 2000, the Republic of Korea’s
Ministry of Agriculture notified us with
confirmation of the FMD diagnosis.
Therefore, to protect the livestock of the
United States from FMD, we are
amending the regulations in § 94.1 by
removing the Republic of Korea from
the list of regions that have been
declared free of rinderpest and FMD.
We are also removing the Republic of
Korea from the list of countries in
§94.11 that are declared to be free of
these diseases, but that are subject to
certain restrictions because of their
proximity to or trading relationships
with FMD-affected regions. As a result
of this action, the importation into the
United States of any ruminant or swine
or any fresh (chilled or frozen) meat of
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any ruminant or swine that left the
Republic of Korea on or after March 20,
2000, is prohibited or restricted.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. Immediate action is
necessary to prevent the introduction of
FMD into the United States.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make this action effective less than 30
days after publication. We will consider
comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. The
document will include a discussion of
any comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This interim rule amends the
regulations governing the importation of
certain animals, meat, and other animal
products by removing the Republic of
Korea from the list of regions declared
free of rinderpest and FMD. We are
taking this action because the Republic
of Korea’s Ministry of Agriculture has
reported an outbreak of FMD in that
country. This action prohibits or
restricts the importation into the United
States of any ruminant or swine, or any
fresh (chilled or frozen) meat of any
ruminant or swine that left the Republic
of Korea on or after March 20, 2000.
This action is necessary to protect the
livestock of the United States from
FMD.

This emergency situation makes
timely compliance with section 604 of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) impracticable. We are
currently assessing the potential
economic effects of this action on small
entities. Based on that assessment, we
will either certify that the rule will not
have a significant economic impact on
a substantial number of small entities or
publish a final regulatory flexibility
analysis.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has
retroactive effect to March 20, 2000; and
(3) does not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94—RINDERFEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306, 21 U.S.C. 111, 114a,
134a, 134b, 134c, 134f, 136, and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22, 2.80, and 371.2(d).

§94.1 [Amended]

2.In §94.1, paragraph (a)(2) is
amended by removing the words
“Republic of Korea,”.

§94.11 [Amended]

3.In §94.11, paragraph (a), the first
sentence is amended by removing the
words ‘“Republic of Korea,”.

Done in Washington, DC, this 12th day of
April 2000.
Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 00-9666 Filed 4—17-00; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NE-61-AD; Amendment 39—
11687; AD 2000-08-01]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc Tay 650-15 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Rolls-Royce plc Tay 650—
15 series turbofan engines. This AD
requires the establishment of cyclic life
limits for stage 1 high pressure turbine
(HPT) and stage 1 low pressure turbine
(LPT) disks operating under new flight
plan profiles. This amendment is
prompted by reports that, on some
engines, cracks in the stage 1 HPT and
stage 1 LPT disks could initiate and
propagate at a faster rate than forecast
under the flight plan profiles originally
published at the time the engine design
was certified. The actions specified by
this AD are intended to prevent crack
initiation and propagation leading to
turbine disk failure, which could result
in an uncontained engine failure and
damage to the aircraft.
DATES: Effective date June 19, 2000.
The incorporation by reference of
certain publications listed in the rule is
approved by the Director of the Federal
Register as of June 19, 2000.
ADDRESSES: The service information
referenced in this AD may be obtained
from Rolls-Royce plc, P.O. Box 31,
Derby, DE24 8BJ, UK, telephone 011—
44-1332-242424. This information may
be examined at the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA, or at the Office of the
Federal Register, 800 North Capitol
Street, NW, suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone 781-238-7176,
fax 781-238-7199.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Rolls-Royce plc (R—
R) Tay 650-15 series turbofan engines
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was published in the Federal Register
on January 12, 2000 (65 FR 1831). That
action proposed to establish life limits
for stage 1 HPT and stage 1 LPT disks
operated under the new flight plan
profiles, C and D; require the removal
from service of stage 1 HPT and stage 1
LPT disks prior to reaching new, lower
cyclic life limits; and replace those
disks with serviceable parts in
accordance with R—R Service Bulletin
TAY-72-1479, dated July 20, 1999.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

Economic Analysis

There are approximately 242 engines
of the affected design in the worldwide
fleet. The FAA estimates that three
engines installed on aircraft of U.S.
registry will be affected by this AD, and
that the prorated life reduction would
cost $26,658 per engine. Based on these
figures, the total cost impact of the
proposed AD on US operators is
estimated to be $79,974.

Regulatory Impact

This rule does not have federalism
implications, as defined in Executive
Order (EO) No. 13132, because it does
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Accordingly, the
FAA has not consulted with state
authorities prior to publication of this
rule.

For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action” under EO
No. 12866; (2) is not a “significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979); and (3) will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-08-01 Rolls-Royce plc: Amendment
39-11687. Docket 99-NE-61-AD.

Applicability: Rolls-Royce plc (R-R) Tay
650—15 series turbofan engines, with stage 1
high pressure turbine (HPT) disks, part
numbers (P/Ns) JR32013 and JR33838, and
stage 1 low pressure turbine (LPT) disks, P/
N JR32318A. These engines are installed on
but not limited to Fokker F.28 Mark 0100
(F100) series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (c)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent crack initiation and
propagation leading to turbine disk failure,
which could result in an uncontained engine
failure and damage to the aircraft,
accomplish the following:

Flight Plan Profile C

(a) Remove from service stage 1 HPT disks,
P/Ns JR32013 and JR33838, and stage 1 LPT
disks, P/N JR32318A, operated under flight
plan profile C, as defined in the R-R Tay
Engine Manual, 70-01-10, pages 1-10, prior
to accumulating 18,000 cycles-since-new
(CSN), and replace with serviceable parts.

Flight Plan Profile D

(b) Remove from service stage 1 HPT disks,
P/Ns JR32013 and JR33838, and stage 1 LPT
disks, P/N JR32318A, operated under flight
plan profile D, as defined in the R-R Tay
Engine Manual, 70-01-10, pages 1-10, prior
to accumulating 14,250 CSN, and replace
with serviceable parts.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office (ECO). Operators shall
submit their request through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference Material

(e) The actions of this AD shall be done in
accordance with R—R Service Bulletin TAY—
72-1479, dated Iuly 20, 1999. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Rolls-
Royece plc, P.O. Box 31, Derby, DE24 8BJ, UK,
telephone 011-44-1332-242424 . Copies may
be inspected at the FAA, New England
Region, Office of the Regional Counsel, 12
New England Executive Park, Burlington,
MA; or at the Office of the Federal Register,
800 North Capitol Street, NW, suite 700,
Washington, DC.

Effective Date of This AD

(f) This amendment becomes effective on
June 19, 2000.

Issued in Burlington, Massachusetts, on
April 7, 2000.
David A. Downey,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 00-9358 Filed 4—17-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-304—-AD; Amendment
39-11682; AD 2000-07-26]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A300 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A300 series airplanes, that requires a
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one-time detailed visual inspection to
detect corrosion on the outer surface of
the fuselage skin panel; application of
corrosion preventive protection; and
corrective action, if necessary. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
detect and correct corrosion of the
fuselage skin panel, which could result
in cracking and consequent reduced
structural integrity of the airplane.
DATES: Effective May 23, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 23,
2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A300 series airplanes was
published in the Federal Register on
January 3, 2000 (65 FR 91). That action
proposed to require a one-time detailed
visual inspection to detect corrosion on
the outer surface of the fuselage skin
panel; application of corrosion
preventive protection; and corrective
action, if necessary.

Comment Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

Request to Reference Latest Service
Bulletin Revision

One commenter, the manufacturer,
requests that the proposed AD be
revised to refer to Airbus Service
Bulletin A300-53—-0328, Revision 01,
including Appendix 01, dated March

15, 2000, for accomplishment of the
inspection. The original issue of the
service bulletin, dated March 5, 1999,
was referenced in the proposed AD as
the appropriate source of service
information. The commenter notes that
the original issue of the service bulletin
references a 30-month interval rather
than the correct 5-year interval for
certain follow-on repetitive inspections
that are covered by the Corrosion
Prevention Control Program (CPCP). The
commenter suggests that referencing
Revision 01 of the service bulletin, in
which the correct interval is specified,
will avoid confusion on the part of
operators.

The FAA concurs. The FAA has
reviewed the procedures described in
Airbus Service Bulletin A300-53-0328,
Revision 01, including Appendix 01,
dated March 15, 2000, and has
determined that they are equivalent to
those described in the original issue of
the service bulletin, except for certain
cleaning procedures. The final rule has
been revised to refer to Revision 01 of
the service bulletin as the appropriate
source of service information. However,
a “NOTE” has been included in the
final rule to provide credit for previous
accomplishment of the actions required
by this AD in accordance with the
original issue of the service bulletin.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 3 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 4 or 22
work hours per airplane, depending on
the airplane configuration, to
accomplish the required inspection, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $240 or $1,320 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-07-26 Airbus Industrie: Amendment
39-11682. Docket 99-NM-304—-AD.
Applicability: Model A300 series airplanes,
certificated in any category; except those on
which Airbus Modification 04201 has been
accomplished.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
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The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct corrosion of the
fuselage skin panel, which could result in
cracking and consequent reduced structural
integrity of the airplane, accomplish the
following:

Inspection

(a) Perform a one-time detailed visual
inspection of the outer surface of the fuselage
skin panel between fuselage frames FR39 and
FR40, and between stringers 27 and 33, for
corrosion; in accordance with Airbus Service
Bulletin A300-53—-0328, Revision 01,
including Appendix 01, both dated March
15, 2000. Perform the inspection at the
applicable time specified in paragraph (a)(1),
(a)(2), or (a)(3) of this AD. If any corrosion
is found, prior to further flight, repair (i.e.,
rework corroded areas, or repair or replace
panels, as applicable) in accordance with the
service bulletin, except as provided by
paragraph (b) of this AD. Temporary repairs
must be replaced with permanent repairs
prior to accumulation of the life limits
specified in the service bulletin.

(1) For airplanes for which the date of
manufacture was less than 15 years before
the effective date of this AD: Inspect within
18 months after the effective date of this AD.

(2) For airplanes for which the date of
manufacture was at least 15 but less than 20
years before the effective date of this AD:
Inspect within 12 months after the effective
date of this AD.

(3) For airplanes for which the date of
manufacture was 20 or more years before the
effective date of this AD: Inspect within 6
months after the effective date of this AD.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(b) Where Airbus Service Bulletin A300—
53-0328, Revision 01, dated March 15, 2000,
specifies that Airbus may be contacted for a
repair, prior to further flight, replace the skin
panel with a new or serviceable skin panel
in accordance with the service bulletin.

Note 3: Accomplishment of the actions
required by this AD in accordance with
Airbus Service Bulletin A300-53-0328,
dated March 5, 1999, prior to the effective
date of this AD, is acceptable for compliance
with the requirements of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be

used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with Airbus Service Bulletin A300-53-0328,
Revision 01, including Appendix 01, dated
March 15, 2000. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 5: The subject of this AD is addressed
in French airworthiness directive 1999-209—
281(B), dated May 19, 1999.

(f) This amendment becomes effective on
May 23, 2000.

Issued in Renton, Washington, on April 6,
2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-9112 Filed 4-17-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. 2000-NM-83-AD; Amendment
39-11683; AD 2000-07-27]

RIN 2120-AA64

Airworthiness Directives; Various
Transport Category Airplanes
Equipped With Certain Honeywell Air
Data Inertial Reference Units

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to various transport category
airplanes equipped with certain
Honeywell air data inertial reference
units (ADIRU). This action requires
inspection of a failed ADIRU to
determine its modification status, and
replacement of an unmodified failed
ADIRU with a serviceable ADIRU. This
action also provides for optional
terminating action for the requirements
of the AD. This amendment is prompted
by reports of dual critical failures of
inertial reference units on ADIRU’s
during flight. The actions specified in
this AD are intended to prevent loss of
the main sources of attitude data,
consequent high pilot workload, and a
significant increase in the likelihood of
pilot error.

DATES: Effective May 3, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 3,
2000.

Comments for inclusion in the Rules
Docket must be received on or before
June 19, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000—NM—
83—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.

The service information referenced in
this AD may be obtained from
Honeywell, Publications, P.O. Box
21111, Mail Stop DV-10, Phoenix,
Arizona 85036. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Chicago Aircraft Certification
Office, 2350 East Devon Avenue, Room
323, Des Plaines, Illinois; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Wess Rouse, Aerospace Engineer,
Systems and Flight Test Branch, ACE—
117C, FAA, Chicago Aircraft
Certification Office, 2350 East Devon
Avenue, Room 323, Des Plaines, Illinois
60018; telephone (847) 294-8113; fax
(847) 294-7834.

SUPPLEMENTARY INFORMATION: The FAA
has recently received three reports of
dual inertial reference (IR) critical faults
of the air data inertial reference system
comprising two or more air data inertial
reference units (ADIRU) on transport
category airplanes during flight. Three
days prior to one of the dual IR critical
fault incidents, one of those ADIRU’s
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had an IR critical fault in flight. During
the subsequent ground check, the failed
ADIRU passed the built-in test and
aligned, functioning normally.

The subject ADIRU’s are subject to IR
critical faults related to the power
supply margin. The demand for voltage
increases as operating hours and
temperature increase. Once the demand
for voltage exceeds the capability of the
power supply, the inertial reference
portion of the ADIRU will exhibit an IR
critical fault, while the air data portion
of the ADIRU will continue to function
normally. It may be possible to reset the
failed inertial reference unit on the
ground after the temperature of the
ADIRU decreases; however, the risk of
the dual critical fault increases when an
ADIRU with a failed inertial reference
power supply is returned to service. If
two inertial reference units fail, the
airplane is left with only one
functioning source of attitude data. This
condition could result in loss of the
main sources of attitude data,
consequent high pilot workload, and a
significant increase in the likelihood of
pilot error.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Honeywell Alert Service Bulletins
HG2030AD-34—-A0009, and
HG2050AC-34—A0008, both dated
March 9, 2000, which describe
procedures for determining the
modification status of the ADIRU. For
any ADIRU part number (P/N)
HG2050AC not marked as modification
2 or 3 and any ADIRU P/N HG2030AD
not marked as modification 3 or 6, the
alert service bulletins also describe
procedures for replacement of the
ADIRU with a serviceable ADIRU.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of the same
type design, this AD is being issued to
prevent loss of the main sources of
attitude data, consequent high pilot
workload, and a significant increase in
the likelihood of pilot error. This AD
requires inspection of a failed ADIRU to
determine its modification status, and
replacement of any unmodified failed
ADIRU with a serviceable ADIRU. This
AD also provides for optional
terminating action for the requirements
of the AD. The actions are required to
be accomplished in accordance with the
alert service bulletins described
previously.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM—-83—AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation

that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket.

A copy of it, if filed, may be obtained
from the Rules Docket at the location
provided under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-07-27 Transport Category Airplanes:
Amendment 39-11683. Docket 2000—
NM-83—-AD.

Applicability: Transport category airplanes
including but not limited to those listed
below, certificated in any category; equipped
with any Honeywell air data inertial
reference unit (ADIRU) having a serial
number below 0841 and a part number (P/N)
listed below:

Airplane
manufac-
turer

Model ADIRU P/N

757-300
737-600
737-700
737-800
A319-111
A319-112
A319-113
A319-114
A319-131
A319-132
A320-111
A320-211
A320-212

HG2050AC02
HG2050AC03
HG2050AC04
HG2050AC05
HG2030ADO09

Boeing
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Airplane
manufac-
turer

Model ADIRU P/N

A320-214
A320-231
A320-232
A320-233
A321-111
A321-112
A321-131
A330-202
A330-301
A330-223
A330-321
A330-322
A330-323
A340-211
A340-311
A340-212
A340-312
A340-213
A340-313
A330-202
A330-301
A330-223
A330-321
A330-322
A330-323
A340-211
A340-311
A340-212
A340-312
A340-213
A340-313

HG2030AD10

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of the main sources of
attitude data, consequent high pilot
workload, and a significant increase in the
likelihood of pilot error, accomplish the
following:

Inspection and Replacement

(a) Prior to the next flight following any
critical inertial reference failure of an ADIRU:
Inspect the identification plate of the ADIRU
to determine its modification status, in
accordance with Honeywell Alert Service
Bulletin HG2030AD-34—A0009 (for an
ADIRU having P/N HG2030AD09 or
HG2030AD10) or HG2050AC-34—A0008 (for
an ADIRU having P/N HG2050AC02,
HG2050AC03, HG2050AC04, or
HG2050AC05), both dated March 9, 2000; as
applicable.

(1) If any ADIRU having P/N HG2050AC02,
HG2050AC03, HG2050AC04, or

HG2050AC05 is not marked as modification
2 or 3: Prior to further flight, replace the
ADIRU with an ADIRU as specified in either
paragraph (a)(1)(i) or (a)(1)(ii) of this AD, in
accordance with Honeywell Alert Service
Bulletin HG2050AC-34—-A0008, dated March
9, 2000.

(i) Replace with an ADIRU that has P/N
HG2050AC03, HG2050AC04, or
HG2050ACO05; and that is marked as
modification 2 or 3. Or

(ii) Replace with a serviceable ADIRU that
has P/N HG2050AC03, HG2050AC04, or
HG2050AC05; and that is not marked as
modification 2 or 3; and that has been
determined to have accumulated less than
7,000 operating hours in accordance with the
alert service bulletin.

(2) If any ADIRU having P/N HG2030AD09
or HG2030AD10 is not marked with
modification 3 or 6: Prior to further flight,
replace the ADIRU with an ADIRU as
specified in either paragraph (a)(2)(i) or
(a)(2)(ii), in accordance with Honeywell Alert
Service Bulletin HG2030AD-34—-A0009,
dated March 9, 2000.

(i) Replace with an ADIRU having P/N
HG2030AD09 or HG2030AD10 that is marked
as modification 3 or 6; or

(ii) Replace with a serviceable ADIRU
having P/N HG2030AD09 or HG2030AD10
that is not marked as modification 3 or 6, and
that has been determined to have
accumulated less than 7,000 operating hours
in accordance with the alert service bulletin.

Note 2: For purposes of this AD, a
“serviceable” ADIRU is one that satisfies the
replacement requirements of paragraph
(a)(1)(ii) or (a)(2)(ii), and on which no critical
inertial reference failure has occurred.

(b) Installation of all ADIRUs on the
airplane that meet the criteria of paragraph
(b)(1) or (b)(2) of this AD constitutes
terminating action for the requirements of
this AD:

(1) ADIRUs that have P/N HG2050AC03,
HG2050AC04, or HG2050ACO05; and that are
marked as modification 2 or 3; or

(2) ADIRUs that have P/N HG2030ADO09 or
HG2030AD10, and that are marked as
modification 3 or 6.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Chicago
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Chicago ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Chicago ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished, provided that the
remaining, functioning ADIRU(s) has

accumulated less than 7,000 total operating
hours, as specified by Honeywell Alert
Service Bulletin HG2030AD—-34—A0009 (for
ADIRU P/N’s HG2030ADO09 and
HG2030AD10) or HG2050AC-34—A0008 (for
an ADIRU P/N HG2050AC), both dated
March 9, 2000; as applicable.

Incorporation by Reference

(e) The actions shall be done in accordance
with Honeywell Alert Service Bulletin
HG2050AC-34-A0008, dated March 9, 2000;
or Honeywell Alert Service Bulletin
HG2030AD-34—-A0009, dated March 9, 2000;
as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Honeywell, Publications, P.O.
Box 21111, Mail Stop DV-10, Phoenix,
Arizona 85036. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Chicago Aircraft
Certification Office, 2350 East Devon
Avenue, Room 323, Des Plaines, Illinois; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(f) This amendment becomes effective on
May 3, 2000.

Issued in Renton, Washington, on April 6,
2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-9111 Filed 4-17-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM—-95-AD; Amendment
39-11684; AD 2000-07-28]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F27 Series Airplanes Equipped
With Rolls-Royce 532-7 “*Dart 7"’ (RDa—
7) Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Fokker Model F27
series airplanes, that currently requires
revising the Airplane Flight Manual
(AFM) to provide the flightcrew with
modified operational procedures to
ensure continuous operation with the
high pressure cock (HPC) levers in the
lockout position. This amendment
retains the requirements of the existing
AD for the Normal and Abnormal
Procedures Sections of the AFM, and
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requires incorporation of amended
Limitations and Emergency Procedures
Sections into the AFM. This amendment
is prompted by a report that certain
incorrect instructions had been
included in the Emergency Procedures
Section of the AFM revision required by
the existing AD. The actions specified in
this AD are intended to ensure that
flightcrews follow correct procedures
that will maintain the HPC levers in a
permanent lockout position to prevent
consequent burnout of the engines
during flight.

DATES: Effective April 18, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 18,
2000.

The incorporation by reference of
certain other publications, as listed in
the regulations, was approved
previously by the Director of the Federal
Register as of October 8, 1999 (64 FR
48280, September 3, 1999).

Comments for inclusion in the Rules
Docket must be received on or before
May 18, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
95—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.

The service information referenced in
this AD may be obtained from Fokker
Services B.V., P.O. Box 231, 2150 AE
Nieuw-Vennep, the Netherlands. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: On August
27,1999, the FAA issued AD 99-18-22,
amendment 39-11288 (64 FR 48280,
September 3, 1999), applicable to
certain Fokker Model F27 series
airplanes, to require revising the FAA-
approved Airplane Flight Manual

(AFM) to provide the flightcrew with
modified operational procedures to
ensure continuous operation with the
high pressure cock (HPC) levers in the
lockout position. That action was
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.

The actions required by that AD are
intended to prevent burnout of the
engines during flight by ensuring that
the HPC levers are in a permanent
lockout position.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
Rijksluchtvaartdienst (RLD), which is
the airworthiness authority for the
Netherlands, has advised the FAA that
certain incorrect instructions had been
included in the AFM revision required
by that AD.

Fokker Manual Change Notice
MCNO-F27-001 was cited in the
existing AD as the appropriate source of
service information for placing the HPC
levers in a permanent lock position
(with the cruise lock withdrawal system
disabled) during operation of the
airplane. However, MCNO-F27-001
contains remove/replace instructions
rather than the amended procedures.
One operator reported that strict
adherence to the instructions in its
flight manual (following incorporation
of the MCNO) would have resulted in
incorrect “‘Manual Feathering
Procedure” and ‘“Propeller Overspeed
Procedure.”

The emergency manual feathering
procedures in the MCNO specify that
the HPC be placed in lockout position
before the feather button is pressed;
however, this procedure is intended to
relight the engine in flight. Use of this
procedure would result in unfeathering
of the propeller and loss of control of
the airplane.

FAA’s Determination

In light of this information, the FAA
finds that certain procedures should be
amended in the AFM for Model F27
series airplanes to ensure that
flightcrews follow correct procedures
that will maintain the HPC levers in a
permanent lockout position to prevent
consequent burnout of the engines
during flight. The FAA has determined
that such procedures currently are not
defined adequately in the AFM for these
airplanes.

FAA’s Conclusions

This airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the RLD has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the RLD,
reviewed all available information, and
determined that AD action is necessary

for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD supersedes AD 99—-18-22
to continue to require revising the
Normal and Abnormal Procedures
Sections of the AFM. This AD also
requires incorporation of amended
Limitations and Emergency Procedures
into the AFM.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
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Docket Number 2000-NM-95—-AD.”” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-11288 (64 FR
48280, September 3, 1999), and by
adding a new airworthiness directive
(AD), amendment 39-11684, to read as
follows:

2000-07-28 Fokker Services B.V.:
Amendment 39-11684. Docket 2000—
NM-95-AD. Supersedes AD 99-18-22,
Amendment 39-11288.

Applicability: Model F27 series airplanes,
certificated in any category, as listed in
Fokker F27 Service Bulletin F27/61-40,
Revision 1, dated August 1, 1997.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that flightcrews follow correct
procedures that will maintain the high
pressure cock (HPC) levers in a permanent
lockout position to prevent consequent
burnout of the engines during flight,
accomplish the following:

AFM Revision: Normal and Abnormal
Procedures Sections

(a) Within 6 months after October 8, 1999
(the effective date of AD 99-18-22,
amendment 39-11288): Revise the Normal
and Abnormal Procedures Sections, as
applicable, of the FAA-approved Airplane
Flight Manual (AFM) by incorporating
Fokker F27 Service Bulletin F27/61—-40,
Revision 1, dated August 1, 1997; including
Fokker F27 Manual Change Notification
(MCNOQO) F27-001, dated June 30, 1997.
[MCNO F27-001 specifies procedures for
placing the HPC levers in a permanent
lockout position (with the cruise lock
withdrawal system disabled) during
operation of the airplane.] This action may be
accomplished by inserting a copy of MCNO
F27-001 into the applicable sections of the
AFM.

AFM Revision: Limitations and Emergency
Procedures Sections

(b) Within 3 days after the effective date of
this AD, revise the Limitations and
Emergency Procedures Sections of the AFM
by incorporating Fokker Manual Change
Notification MCNO F27-008, dated March 1,
2000. This action may be accomplished by
inserting a copy of MCNO F27-008 into the
applicable sections of the AFM.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Operations
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 1: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the

Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with Fokker F27 Service Bulletin F27/61-40,
Revision 1, dated August 1, 1997, including
Fokker F27 Manual Change Notification
(MCNO) F27-001, dated June 30, 1997; and
Fokker Manual Change Notification MCNO
F27-008, dated March 1, 2000.

(1) The incorporation by reference of
Fokker Manual Change Notification MCNO
F27-008, dated March 1, 2000, is approved
by the Director of the Federal Register, in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) The incorporation by reference of
Fokker F27 Service Bulletin F27/61-40,
Revision 1, dated August 1, 1997, including
Fokker F27 Manual Change Notification
(MCNO) F27-001, dated June 30, 1997, was
approved previously by the Director of the
Federal Register as of October 8, 1999 (64 FR
48280, September 3, 1999).

(3) Copies may be obtained from Fokker
Services B.V., P.O. Box 231, 2150 AE Nieuw-
Vennep, the Netherlands. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
April 18, 2000.

Issued in Renton, Washington, on April 6,
2000.
Donald L. Riggin,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 00-9110 Filed 4—17-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—SW-82-AD; Amendment
39-11681; AD 86-15-10 R2]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS-350B, BA, B1, B2, C,
D, and D1, and AS-355E, F, F1, F2 and
N Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.
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SUMMARY: This amendment revises an
existing airworthiness directive (AD),
applicable to Eurocopter France Model
AS-350B, BA, B1, B2, C, D, and D1, and
AS-355E, F, F1, F2 and N helicopters,
that currently requires repetitive
inspections of the main rotor head
components, the main gearbox (MGB)
suspension bars, and the ground
resonance prevention system
components at intervals not to exceed
400 hours time-in-service (TIS). This
amendment requires the same
inspections, but at intervals not to
exceed 500 hours TIS. This amendment
is prompted by reports of confusion and
unnecessary costs associated with the
difference in the current 400 hours TIS
inspection interval and the current
manufacturer’s master service
recommendation of 500 hours TIS
inspection interval. The actions
specified by this AD are intended to
eliminate confusion and unnecessary
costs and to prevent ground resonance
due to reduced structural stiffness,
which could lead to failure of a main
rotor head or MGB suspension
component and subsequent loss of
control of the helicopter.

DATES: Effective May 23, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 23,
2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from American Eurocopter Corporation,
2701 Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527. This information
may be examined at the FAA, Office of
the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room
663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jim
Grigg, Aerospace Engineer, FAA,
Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5490, fax (817) 222—-5961.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by revising AD 86-15—10, Amendment
39-5517 (52 FR 13233, April 22, 1987)
and AD 86-15-10 R1, Amendment 39—
6515 (55 FR 5833, February 20, 1990),
which is applicable to Eurocopter
France Model AS-350B, BA, B1, B2, C,
D, and D1, and AS-355E, F, F1, F2 and
N helicopters, was published in the

Federal Register on January 20, 2000
(65 FR 3165). The action proposed to
require repetitive inspections of the
main rotor head components, the MGB
suspension bars, and the ground
resonance prevention system
components at intervals not to exceed
500 hours TIS.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA has determined that this
regulation is relieving in nature and
imposes no additional costs or
regulatory burden on any person.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13

2. Section 39.13 is amended by
removing Amendment 39-5517 (52 FR
13233, April 22, 1987) and Amendment
39-6515 (55 FR 5833, February 20,
1990) and by adding a new
airworthiness directive (AD),
Amendment 39-11681, to read as
follows:

AD 86-15-10 R2 Eurocopter France:
Amendment 39-11681. Docket No. 98—
SW-82—-AD. Revises AD 86-15-10,
Amendment 39-5517 and AD 86-15-10
R1, Amendment 39-6515.

Applicability: Model AS-350B, BA, B1, B2,

C, D, and D1, and AS-355E, F, F1, F2

helicopters, certificated in any category.

[Amended]

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent ground resonance due to
reduced structural stiffness, which could
lead to failure of a main rotor head or main
gearbox (MBG) suspension component and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Within 10 hours time-in-service (TIS):

(1) For Model AS-350B, BA, B1, B2, C, D,
and D1 helicopters, inspect the main rotor
head components, the MGB suspension bars
(struts), and the landing gear ground
resonance prevention components (aft spring
blades and hydraulic shock absorbers) in
accordance with paragraph CC.3 of
Aerospatiale Service Bulletin (SB) No. 01.17a
(not dated).

(2) For Model AS-355E, F, F1, F2
helicopters, inspect the main rotor head
components, the MGB suspension bars
(struts), and the landing gear ground
resonance prevention components (aft spring
blades and hydraulic shock absorbers) in
accordance with paragraph CC.3 of SB No.
01.14a (not dated).

(b) Rework or replace damaged
components in accordance with SB No.
01.17a or SB No. 01.14a, as applicable.

(c) Repeat the inspections and rework
required by paragraphs (a) and (b) of this AD
at intervals not to exceed 500 hours TIS.
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(d) If the helicopter is subjected to a hard
landing or to high surface winds, when
parked without effective tiedown straps
installed, repeat the inspections required by
paragraph (a) of this AD for the main rotor
head star arms and the MGB suspension bars
before further flight.

(e) In the event of a landing which exhibits
abnormal self-sustained dynamic vibrations
(ground resonance type vibrations), repeat all
the inspections contained in paragraph (a) of
this AD.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, FAA,
Regulations Group, Rotorcraft Directorate.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(h) The inspections and modification shall
be done in accordance with Aerospatiale
Service Bulletin No. 01.17a or No. 01.14a
(neither is dated). This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from American Eurocopter
Corporation, 2701 Forum Drive, Grand
Prairie, Texas 75053—4005, telephone (972)
641-3460, fax (972) 641-3527. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(i) This amendment becomes effective on
May 23, 2000.

Issued in Fort Worth, Texas, on April 4,
2000.
Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 00-9109 Filed 4-17-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00—ACE-9]

Amendment to Class E Airspace;
Orange City, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Class E
airspace area at Orange City Municipal
Airport, Orange City, IA. A review of the
Class E airspace area for Orange City
Municipal Airport indicates it does not
comply with the criteria for 700 feet
Above Ground Level (AGL) airspace
required for diverse departures as
specified in FAA Order 7400.2D. The
Class E airspace has been enlarged to
conform to the criteria of FAA Order
7400.2D.

The intended effect of this rule is to
provide additional controlled Class E
airspace for aircraft operating under
Instrument Flight Rules (IFR) and
comply with the criteria of FAA Order
7400.2D.

DATES: Effective date: 0901 UTC, August
10, 2000.

Comments for inclusion in the Rules
Docket must be received on or before
May 22, 2000.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, DOT Regional Headquarters
Building, Federal Aviation
Administration, Docket Number 00—
ACE-9, 901 Locust, Kansas City, MO
64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 revises the
Class E airspace at Orange City, [A. A
review of the Class E airspace for
Orange City Municipal Airport, IA,
indicates it does not meet the criteria for
700 feet AGL airspace required for
diverse departures as specified in FAA
Order 7400.2D. The criteria in FAA
Order 7400.2D for an aircraft to reach
1200 feet AGL is based on a standard
climb gradient of 200 feet per mile plus
the distance from the Airport Reference
Point (ARP) to the end of the outermost
runway. Any fractional part of a mile is

converted to the next higher tenth of a
mile. The amendment at Orange City
Municipal Airport, IA, will provide
additional controlled airspace for
aircraft operating under IFR, and
comply with the criteria of FAA Order
7400.2D. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9G, dated September
10, 1999, and effective September 16,
1999, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register and a
notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
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notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.
Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this

action will be filed in the Rules Docket.
Commenters wishing the FAA to

acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 00—~ACE-9". The postcard
will be date stamped and returned to the
commenter.
Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under

Executive Order 13132.
The FAA has determined that this

regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES, AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 10, 1999, and effective
September 16, 1999, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACETIA E5 Orange City, IA [Revised]
Orange City Municipal Airport, IA

(Lat. 42°59'25" N., long. 96°03'46" W.)
Orange City NDB

(Lat. 42°59'29" N., long. 96°03'38" W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Orange City Municipal Airport and
within 2.6 miles each side of the 172° bearing
from the Orange City NDB extending from
the 6.4-mile radius to 7.4 miles north of the
airport.
* * * * *

Issued in Kansas City, MO, on April 3,
2000.

Richard L. Day,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 00-9548 Filed 4—17-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00—ACE-8]

Amendment to Class E Airspace:
Sheldon, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Class E
airspace area at Sheldon Municipal
Airport, Sheldon, IA. A review of the
Class E airspace area for Sheldon
Municipal Airport indicated it does not
comply with the criteria for 700 feet
Above Ground Level (AGL) airspace
required for diverse departures as
specified in FAA Order 7400.2D. The
Class E airspace as been enlarged to
conform to the criteria of FAA Order
7400.2D.

The intended effect of this rule is to
provide additional controlled Class E
airspace for aircraft operating under
Instrument Flight Rules (IFR) and
comply with the criteria of FAA Order
7400.2D.

DATES: Effective date: 0901 UTC, August
10, 2000.

Comments for inclusion in the Rules
Docket must be received on or before
May 24, 2000.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, DOT Regional headquarters
Building, Federal Aviation
Administration, Docket Number 00—
ACE-8, 901 Locust, Kansas City, MO
64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2525.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 revises the
Class E airspace at Sheldon, IA. A
review of the Class E airspace for
Sheldon Municipal Airport, IA,
indicates it does not meet the criteria for
700 feet AGL airspace required for
diverse departures as specified in FAA
Order 7400.2D. The criteria in FAA
Order 7400.2D for an aircraft to reach
1200 feet AGL is based on a standard
climb gradient of 200 feet per mile plus
the distance from the Airport Reference
Point (ARP) to the end of the outermost
runway. Any fractional part of a mile is
converted to the next higher tenth of a
mile. The amendment at Sheldon
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Municipal Airport, IA, will provide
additional controlled airspace for
aircraft operating under IFR, and
comply with the criteria of FAA Order
7400.2D. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9G, dated September
10, 1999, and effective September 16,
1999, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register and a
notice of proposed rulemaking may be
published with a new comment period.

Comment Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and

this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 00—~ACE-8.”” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a ““significant
regular action” under Executive Order
12866; (2) is not a “‘significant rule”
under Department of Transportation
(DOT) Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
Accordingly, the Federal Aviation

Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g) 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 10, 1999, and effective
September 16, 1999, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IA E5 Sheldon, IA [Revised]

Sheldon Municipal Airport, IA

(Lat. 43°12'30" N., long 95°50'00" W.)
Sheldon NDB

(Lat 43°12'51" N., long 95°50'02" W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Sheldon Municipal Airport and
within 2.6 miles each side of the 160° bearing
from the Sheldon NDB extending from the
6.4-mile radius to 7.4 miles southeast of the
airport.
* * * * *

Issued in Kansas City, MO on April 3,
2000.

Richard L. Day,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 00-9549 Filed 4-17-00; 8:45 am]
BILLING CODE 4910-13-M

RAILROAD RETIREMENT BOARD
20 CFR Part 222

RIN 3220-AB40

Family Relationships

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: The Railroad Retirement
Board (Board) hereby amends its
regulations on determining whether a
natural child has inheritance rights
under appropriate state law and
therefore may be entitled to railroad
retirement benefits as the child of an
insured employee. The Board also
clarifies its regulation regarding status
as a legally adopted child of an insured
employee. Such revisions are necessary
because of a change in the regulations
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of the Social Security Administration,
which became effective November 27,
1998. The Board also deletes an obsolete
provision in its regulations providing
that an individual may qualify as a
deemed spouse only if there is no legal
spouse who is entitled to a railroad
retirement annuity or social security
benefit.

EFFECTIVE DATE: April 18, 2000.

FOR FURTHER INFORMATION CONTACT:
Marguerite P. Dadabo, Senior Attorney,
(312) 751-4945, TDD (312) 751-4701.
SUPPLEMENTARY INFORMATION: Section
2(d)(4) of the Railroad Retirement Act
(RRA) references section 216(h) of the
Social Security Act for purposes of
determining whether an individual is
the child of the insured employee for
entitlement to a surviving child’s
annuity. In addition, the Board must
look to the Social -Security Act to
determine the status of a child for
increasing a disability annuitant’s
annuity under the social security overall
minimum provided in section 3(f)(3) of
the RRA. See part 229 of this chapter.
Section 216(h)(2)(A) of the Social
Security Act provides that the Social
Security Administration (SSA) looks to
the law of the state in which the wage
earner was domiciled regarding the
devolution of intestate personal
property to determine who would be a
child for inheritance purposes.

The SSA has announced final
regulations which revise its procedures
for determining whether a child has
inheritance rights under the appropriate
state law and, thus, may be entitled to
social security benefits as the child of an
insured worker (63 FR 57590, October
28, 1998). Specifically, those rules have
been revised to explain which state law
will be applied, how SSA will apply
state law requirements on time limits for
determining inheritance rights, and how
it will apply state law requirements for
a court determination of paternity. The
current rule on determining an
applicant’s status as a legally adopted
child of an insured individual is also
clarified. As a consequence, the Board
must amend part 222 of its regulations,
which deals with determining family
relationships, to conform to SSA’s new
regulations.

The Board revises §§222.31 and
222.32 to provide that the status of child
will be determined by applying the state
inheritance law of the employee’s
domicile that is in effect when the claim
for benefits is adjudicated. If the child
does not have inheritance rights under
that version of state law, the state law
that was in effect when the insured died
will be examined to determine if the
status of child is met at that time.

Many state laws impose time limits
within which someone must act to
establish paternity for purposes of
intestate succession in order to ensure
the orderly administration of estates.
New § 222.32 makes it clear that the
Board will disregard these time limits
since the purpose served by the limits
is not relevant to the adjudication of
benefits under the RRA. If the
applicable inheritance law requires a
formal determination of paternity to
establish the status of child, § 222.32
provides that the Board will not require
such a formal determination, but will
rather make its own determination of
paternity based upon the requirements
of state law.

A ““child” under the RRA includes an
adopted child. The amendment to
§ 222.33 clarifies that in determining
whether an individual is the legally
adopted child of the employee, the
Board will apply the adoption laws,
rather than the inheritance laws, of the
state or foreign country where the
adoption took place.

Under section 216(h) of the Social
Security Act an individual may qualify
as a deemed spouse if a ceremonial or
common law marriage cannot be
established under state law, if that
person’s marriage to the employee
would have been valid under state law
but for a legal impediment, and the
following requirements are met: there
was a ceremonial marriage, the claimant
went through the ceremony in good
faith, and the claimant was living in the
same household as the employee when
he or she applied for the spouse annuity
or when the employee died.

Formerly, the Social Security Act also
required that no other person be entitled
as the wife, husband, or widow(er)of the
employee. However, this last
requirement was deleted by § 5119(a) of
Public Law 101-508. Accordingly, this
amendment also deletes the now
obsolete requirement contained in
§222.14(d) of the Board’s regulations.

On December 8, 1999, the Board
published the revisions to §§222.31—
222.32 as a proposed rule (64 FR 68647)
inviting comments on or before
February 7, 2000. No comments were
received.

The Board, with the concurrence of
the Office of Management and Budget,
has determined that this is not a
significant regulatory action for
purposes of Executive Order 12866.
Therefore, no regulatory analysis is
required. There are no information
collections associated with this rule.

List of Subjects in 20 CFR Part 222

Railroad employees; Railroad
retirement.

For the reasons set out in the
preamble, the Railroad Retirement
Board amends title 20, chapter II of the
Code of Federal Regulations as follows:

PART 222—FAMILY RELATIONSHIPS

1. The authority citation for part 222
continues to read as follows:

Authority: 45 U.S.C. 231f.

§222.14 [Amended]

2. Section 222.14(d) is removed.

3. Section 222.31 is revised as
follows:

§222.31 Relationship as child for annuity
and lump-sum payment purposes.

(a) Annuity claimant. When there are
claimants under paragraph (a)(1), (a)(2),
or (a)(3) of § 222.30, a person will be
considered the child of the employee
when that person is—

(1) The natural or legally adopted
child of the employee (see § 222.33); or

(2) The stepchild of the employee; or

(3) The grandchild or step-grandchild
of the employee or spouse; or

(4) The equitably adopted child of the
employee.

(b) Lump-sum payment claimant. A
claimant for a lump-sum payment must
be one of the following in order to be
considered the child of the employee:

(1) The natural child of the employee;

(2) A child legally adopted by the
employee (this does not include any
child adopted by the employee’s widow
or widower after the employee’s death);
or

(3) The equitably adopted child of the
employee. For procedures on how a
determination of the person’s
relationship to the employee is made,
see §§222.32-222.33.

3. Section 222.32 is revised to read as
follows:

§222.32 Relationship as a natural child.

A claimant will be considered the
natural child of the employee for both
annuity and lump-sum payment
purposes if one of the following sets of
conditions is met:

(a) State inheritance law. Under
relevant state inheritance law, the
claimant could inherit a share of the
employee’s personal estate as the
employee’s natural child if the
employee were to die without leaving a
will as described in paragraph (e) of this
section;

(b) Natural child. The claimant is the
employee’s natural son or daughter, and
the employee and the claimant’s mother
or father went through a marriage
ceremony which would have been valid
except for a legal impediment;
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(c) By order of law. The claimant’s
natural mother or father has not married
the employee, but—

(1) The employee has acknowledged
in writing that the claimant is his or her
son or daughter; or

(2) A court has decreed that the
employee is the mother or father of the
claimant; or

(3) A court has ordered the employee
to contribute to the claimant’s support
because the claimant is the employee’s
son or daughter; and,

(4) Such acknowledgment, court
decree, or court order was made not less
than one year before the employee
became entitled to an annuity, or in the
case of a disability annuitant prior to his
or her most recent period of disability,
or in case the employee is deceased,
prior to his or her death. The written
acknowledgment, court decree, or court
order will be considered to have
occurred on the first day of the month
in which it actually occurred.

(d) Other evidence of relationship.
The claimant’s natural mother or father
has not married the employee, but—

(1) The claimant has submitted
evidence acceptable in the judgment of
the Board, other than that discussed in
paragraph (c) of this section, that the
employee is his or her natural mother or
father; and

(2) The employee was living with the
claimant or contributing to the
claimant’s support, as discussed in
§§222.58 and 222.42 of this part,
when—

(i) The spouse applied for an annuity
based on having the employee’s child in
care; or

(ii) The employee’s annuity could
have been increased under the social
security overall minimum provision; or

(iii) The employee died, if the
claimant is applying for a child’s
annuity or lump-sum payment.

(e) Use of state laws—(1) General. To
determine whether a claimant is the
natural child of the employee, the state
inheritance laws regarding whether the
claimant could inherit a child’s share of
the employee’s personal property if he
or she were to die intestate will apply.
If such laws would permit the claimant
to inherit the employee’s personal
property, the claimant will be
considered the child of the employee.
The state inheritance laws where the
employee was domiciled when he or
she died will apply. If the employee’s
domicile was not in one of the 50 states,
the Commonwealth of Puerto Rico, the
Virgin slands, Guam, American Samoa,
or the Northern Mariana Islands, the
laws of the District of Columbia will

apply.

(2) Standards. The Board will not
apply any state inheritance law
requirement that an action to establish
paternity must have been commenced
within a specific time period, measured
from the employee’s death or the child’s
birth, or that an action to establish
paternity must have been commenced or
completed before the employee’s death.
If state laws on inheritance require a
court to determine paternity, the Board
will not require such a determination,
but the Board will decide paternity
using the standard of proof that the state
court would apply as the basis for
making such a determination.

(3) Employee is living. If the employee
is living, the Board will apply the state
law where the employee is domiciled
which was in effect when the annuity
may first be increased under the social
security overall minimum (see part 229
of this chapter). If under a version of
state law in effect at that time, a person
does not qualify as a child of the
employee, the Board will look to all
versions of state law in effect from when
the employee’s annuity may first have
been increased until the Board makes a
final decision, and will apply the
version of state law most favorable to
the employee.

(4) Employee is deceased. The Board
will apply the state law where the
employee was domiciled when he or
she died. The Board will apply the
version of state law in effect at the time
of the final decision on the application
for benefits. If under that version of state
law the claimant does not qualify as the
child of the employee, the Board will
apply the state law in effect when the
employee died, or any version of state
law in effect from the month of potential
entitlement to benefits until a final
determination on the application. The
Board will apply the version most
beneficial to the claimant. The following
rules determine the law in effect as of
the employee’s death:

(i) Any law enacted after the
employee’s death, if that law would
have retroactive application to the
employee’s date of death, will apply; or

(ii) Any law that supersedes a law
declared unconstitutional, that was
considered constitutional on the
employee’s date of death, will apply.

4. A new paragraph (c) is added to
§222.33 to read as follows:

§222.33 Relationship resulting from legal
adoption.
* * * * *

(c) The adoption laws of the state or
foreign country where the adoption took
place, not the state inheritance laws,
will determine whether the claimant is
the employee’s adopted child.

Dated: April 6, 2000.
By Authority of the Board.
Beatrice Ezerski,
Secretary to the Board.
[FR Doc. 00-9515 Filed 4—17-00; 8:45 am]
BILLING CODE 7905-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 175 and 176
[Docket No. 99F-0925]
Indirect Food Additives: Adhesives

and Components of Coatings and
Paper and Paperboard Components

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of 2,2-dibromo-3-
nitrilopropionamide as a preservative
for adhesives and coatings used in the
manufacture of paper and paperboard
intended for contact with food. This
action responds to a petition filed by
The Dow Chemical Co.
DATES: This rule is effective April 18,
2000; submit written objections and
requests for a hearing by May 18, 2000.
ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.
FOR FURTHER INFORMATION CONTACT:
Hortense S. Macon, Center for Food
Safety and Applied Nutrition (HFS-
205), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202—418-3086.
SUPPLEMENTARY INFORMATION: In a notice
published in theFederal Register of
April 22,1999 (64 FR 19790), FDA
announced that a food additive petition
(FAP 9B4641) had been filed by The
Dow Chemical Co., Midland, MI 48674.
The petition proposed to amend the
food additive regulations in § 175.105
Adhesives (21 CFR 175.105) and
§176.170 Components of paper and
paperboard in contact with aqueous and
fatty foods (21 CFR 176.170) to provide
for the safe use of 2,2-dibromo-3-
nitrilopropionamide as a preservative
for adhesives and coatings in the
manufacture of paper and paperboard
intended for contact with food.

FDA has evaluated the data in the
petition and other relevant material.
Based on this information, the agency
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concludes that: (1) The proposed uses of
the additive are safe, (2) the additive
will achieve its intended technical
effect, and therefore, (3) the regulations
in §§175.105 and 176.170 should be
amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has previously considered
the environmental effects of this final
rule as announced in the notice of filing
for FAP 9B4641 (64 FR 19790). No new
information or comments have been
received that would affect the agency’s
previous determination that there is no
significant impact on the human
environment and that an environmental
impact statement is not required.

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget

Any person who will be adversely
affected by this regulation may at any
time file with the Dockets Management
Branch (address above) written
objections by May 18, 2000. Each
objection shall be separately numbered,
and each numbered objection shall
specify with particularity the provisions
of the regulation to which objection is
made and the grounds for the objection.
Each numbered objection on which a
hearing is requested shall specifically so
state. Failure to request a hearing for
any particular objection shall constitute
a waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
are to be submitted and are to be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch

List of Subjects
21 CFR 175

Adhesives, Food additives, Food
packaging.

21 CFR 176

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR parts 175
and 176 are amended as follows:

PART 175—INDIRECT FOOD
ADDITIVES: ADHESIVES AND
COMPONENTS OF COATINGS

1. The authority citation for 21 CFR
part 175 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379e.

2. Section 175.105 is amended in the
table in paragraph (c)(5) by
alphabetically adding an entry under
the headings “Substances” and
“Limitations” to read as follows:

§175.105 Adhesives.
*

* * * *

under the Paperwork Reduction Act of ~ between 9 a.m. and 4 p.m., Monday (c)* = *
1995 is not required. through Friday. 5)* * *
Substances Limitations
* * * * * *
2,2-Dibromo-3-nitrilopropionamide (CAS Reg. No. 10222-01-2). For use as a preservative only.

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND

Authority: 21 U.S.C. 321, 342, 346, 348,
379e.

§176.170 Components of paper and
paperboard in contact with aqueous and

fatty foods.
PAPERBOARD COMPONENTS 2. Section 176.170 is amended in the % * * * *
. e table in paragraph (a)(5) by
1. The authprlty citation for 21 CFR alphabetically adding an entry under (@) * * *
part 176 continues to read as follows: the headings ““List of Substances” and (5) * * *
“Limitations” to read as follows:
List of Substances Limitations

* *

2,2-Dibromo-3-nitrilopropionamide (CAS Reg. N0.10222-01-2).

For use as a preservative at a level not to exceed 100 parts per million

in coating formulations and in component slurries and emulsions,
used in the production of paper and paperboard and coatings for
paper and paperboard.

* *

* *
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* * * * *

Dated: March 28, 2000.
L. Robert Lake,

Director of Regulations and Policy, Center
for Food Safety and Applied Nutrition.

[FR Doc. 00-9570 Filed 4-17-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 510

New Animal Drugs; Change of Sponsor
Address

AGENCY: Food and Drug Administration
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the

DATES: This rule is effective April 18,
2000.

FOR FURTHER INFORMATION CONTACT:
Thomas J. McKay, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-827-0213.
SUPPLEMENTARY INFORMATION:
International Nutrition, Inc., 6664 “L”
St., Omaha, NE 68117, has informed
FDA of a change of sponsor address to
7706 ‘I’ Plaza, Omaha, NE 68127.
Accordingly, the agency is amending
the regulations in 21 CFR 510.600(c)(1)
and (c)(2) to reflect the change of
sponsor address.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A), because
it is a rule of “particular applicability.”
Therefore, it is not subject to
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 510
Administrative practice and

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

2. Section 510.600 is amended in the
table in paragraph (c)(1) by revising the
entry for “International Nutrition, Inc.”
and in the table in paragraph (c)(2) by
revising the entry for 043733 to read
as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *
animal drug regulations to reflect a procedure, Animal drugs, Labeling, . o %
change of sponsor address for Reporting and recordkeeping (c)
International Nutrition, Inc. requirements. (1) * * *
Firm name and address Drug labeler code

* * * * * *
International Nutrition, Inc., 7706 ‘I' Plaza, Omaha, NE 68127 043733

* * * * * *

(2) * *x %
Drug labeler code Firm name and address

* * * * * *
043733 International Nutrition, Inc., 7706 ‘I' Plaza, Omaha, NE 68127

* * * * * * *

Dated: March 17, 2000.
Claire M. Lathers,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 00-9574 Filed 4-17-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510 and 520

Oral Dosage Form New Animal Drugs;
(S)-methoprene

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect

approval of a new animal drug
application (NADA) filed by Wellmark
International. The NADA provides for
oral use of (S)-methoprene for the
prevention and control of flea
populations.

DATES: This rule is effective April 18,
2000.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish Pl.,
Rockville, MD 20855, 301-827—7540.

SUPPLEMENTARY INFORMATION: Wellmark
International, 1000 Tower Rd., suite
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245, Bensenville, IL 60106, filed NADA
141-162 that provides for use in dogs,
9 weeks of age and older and 4 pounds
body weight or greater, for the
prevention and control of flea
populations. (S)-methoprene prevents
and controls flea populations by
preventing the development of flea eggs
but does not kill adult fleas. Concurrent
use of insecticides may be necessary for
adequate control of adult fleas. NADA
141-162 is approved as of January 24,
2000, and the regulations are amended
in 21 CFR part 520 by adding new
§520.1390 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(i) of the
Federal Food, Drug, and Cosmetic Act

(the act) (21 U.S.C. 360b(c)(2)(F)(i)), this
approval qualifies for 5 years of
marketing exclusivity beginning January
24, 2000, because no active ingredient
(including any ester or salt of the drug)
has been previously approved in any
other application filed under section
512(b)(1) of the act.

The agency has determined under 21
CFR 25.33(d)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 520 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

2. Section 510.600 is amended in the
table in paragraph (c)(1) by
alphabetically adding an entry for
“Wellmark International” and in the
table in paragraph (c)(2) by numerically
adding an entry for “011536”" to read as
follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

(C)* EE
(1)* * %

Firm name and address

Drug labeler code

* * * * * *
Wellmark International, 1000 Tower Rd., suite 245, Bensenville, IL 011536
60106
* * * * * *
(2) * * %
Drug labeler code Firm name and address
* * * * * *
011536 Wellmark International, 1000 Tower Rd., suite 245, Bensenville, IL
60106
* * * * * *

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

4. Section 520.1390 is added to read
as follows:

§520.1390 (S)-methoprene.

(a) Specifications. Each capsule
contains 154, 308, or 462 milligrams
(mg) of (S)-methoprene.

(b) Sponsor. See No. 011536 in
§510.600(c) of this chapter.

(c) [Reserved]

(d) Conditions of use—(1) Amount.
Capsules are given orally, once per week
at the recommended minimum dosage
of 10 mg of (S)-methoprene per pound
of body weight (22 mg/kilograms).

(2) Indications for use. For oral use in
dogs, 9 weeks of age and older and 4
pounds body weight or greater, for the
prevention and control of flea
populations. (S)-methoprene prevents
and controls flea populations by
preventing the development of flea eggs
but does not kill adult fleas. Concurrent
use of insecticides may be necessary for
adequate control of adult fleas.
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Dated: March 20, 2000.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 00-9575 Filed 4—17-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510 and 520

Oral Dosage Form New Animal Drugs;
Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect the
change of sponsor for a new animal drug
application (NADA) from Merial Ltd., to
Vetoquinol N.—A., Inc.

DATES: This rule is effective April 18,
2000.

FOR FURTHER INFORMATION CONTACT:
Thomas J. McKay, Center for Veterinary

Medicine (HFV-102), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-0213.

SUPPLEMENTARY INFORMATION: Merial
Ltd., 2100 Ronson Rd., Iseline, NJ
08830-3077, has informed FDA that it
has transferred the ownership of, and all
rights and interests in, the approved
NADA 113-510 (phenylbutazone
granules) to Vetoquinol N.—-A., Inc.,
2000 chemin Georges, Lavaltrie (PQ),
Canada, JOK 1HO. Accordingly, the
agency is amending the regulations in
21 CFR 510.600(c) and 520.1720b(b) to
reflect the change of sponsor.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 520 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

2. Section 510.600 is amended in the
table in paragraph (c)(1) by
alphabetically adding an entry for
“Vetoquinol N.—A., Inc.,” and in the
table in paragraph (c)(2) by numerically
adding an entry for “059320” to read as
follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

(C)***
* *x %

(1)

Firm name and address

Drug labeler code

* * * * * * *
Vetoquinol N.-A., Inc., 2000 chemin Georges, Lavaltrie (PQ), Canada, 059320
JOK 1HO
* * * * * * *
(2) * x %
Drug labeler code Firm name and address
* * * * * * *
059320 Vetoquinol N.—A., Inc., 2000 chemin Georges, Lavaltrie (PQ), Canada,
JOK 1HO
* * * * * * *

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

§520.1720b [Amended]

4. Section 520.1720b Phenylbutazone
granules is amended in paragraph (b) by

removing “050604” and by adding in its
place “059320”.

Dated: March 17, 2000.
Claire M. Lathers,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 00-9573 Filed 4-17-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Hemoglobin
Glutamer-200 (bovine)

AGENCY: Food and Drug Administration,
HHS.
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ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Biopure Corp. The supplemental NADA
provides for flexible dosing for use of
hemoglobin glutamer-200 (bovine) to
treat anemia in dogs.

DATES: This rule is effective April 18,
2000.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7540.

SUPPLEMENTARY INFORMATION: Biopure
Corp., 11 Hurley St., Cambridge, MA
02141, is the sponsor of NADA 141-067
that provides for the veterinary
prescription use of Oxyglobin®
(hemoglobin glutamer-200 (bovine)) for
the treatment of anemia in dogs. The
drug increases systemic oxygen content
(plasma hemoglobin concentration) and
improves the clinical signs associated
with anemia, regardless of the cause of
anemia (hemolysis, blood loss, or
ineffective erythropoiesis). The
supplemental NADA provides for use of
10 to 30 milliliters per kilogram of body
weight (mL/kg) administered at 10 mL/
kg/hour. The supplemental NADA is
approved as of January 11, 2000, and 21
CFR 522.1125(d) is amended to reflect
the approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(f)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
approval for nonfood-producing animals
qualifies for 3 years of marketing
exclusivity beginning January 11, 2000,
because the approval contains
substantial evidence of effectiveness of
the drug involved, or any studies of
animal safety, required for approval of
the supplement and conducted or
sponsored by the applicant. The 3 years
of marketing exclusivity applies only to
use of the dosing range of 10 to 30 mL/
kg.

The agency has determined under 21
CFR 25.33(d)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

§522.1125 [Amended]

2. Section 522.1125 Hemoglobin
glutamer-200 (bovine) is amended in
paragraph (d)(1) by removing “30” and
adding in its place “10 to 30" and in
paragraph (d)(2) by removing the phrase
“for at least 24 hours”.

Dated: March 17, 2000.

Claire M. Lathers,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 00-9576 Filed 4—17-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 526

Intramammary Dosage Form New
Animal Drugs; Cephapirin Sodium for
Intramammary Infusion

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Fort
Dodge Animal Health. The
supplemental NADA provides for

amending the milk discard statement to
state the milk discard time only (i.e., to
remove reference to the number of
milkings).

DATES: This rule is effective April 18,
2000.

FOR FURTHER INFORMATION CONTACT:
Naba K. Das, Center for Veterinary
Medicine (HFV-130), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7569.

SUPPLEMENTARY INFORMATION: Fort
Dodge Animal Health, Division of
American Home Products Corp., 800
Fifth Street NW., P.O. Box 518, Fort
Dodge, IA 50501, filed supplemental
NADA 97-222 that provides for a 96-
hour milk-discard time (i.e., removal of
the parenthetical reference to an 8-
milking milk discard time) for use of
CEFA-LAKU and TODAY" (cephapirin
sodium) intramammary infusion
products for treatment of lactating cows
for bovine mastitis. The supplemental
NADA is approved as of February 4,
2000, and the regulations are amended
in 21 CFR 526.365(d)(3) to reflect the
approval.

Approval of this supplemental NADA
conforms to the requirements of 21 CFR
510.105. Approval does not require
review of the safety or effectiveness data
required for approval of the NADA.
Therefore, a freedom of information
summary is not required.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 526

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 526 is amended as follows:

PART 526—INTRAMAMMARY DOSAGE
FORMS

1. The authority citation for 21 CFR
part 526 continues to read as follows:

Authority: 21 U.S.C. 360b.
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§526.365 [Amended]

2. Section 526.365 Cephapirin sodium
for intramammary infusion is amended
in paragraph (d)(3) by removing “(8
milkings)”.

Dated: March 17, 2000.

Claire M. Lathers,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 00-9572 Filed 4—17-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 556
Tolerances for Residues of New
Animal Drugs in Food; Fenbendazole

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Hoechst Roussel Vet. The supplemental
NADA provides for establishing
tolerances for residues of fenbendazole
in edible tissues of swine. Technical
corrections are also made.

DATES: This rule is effective April 18,
2000.

FOR FURTHER INFORMATION CONTACT:
Janis R. Messenheimer, Center for
Veterinary Medicine (HFV-130), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
7578.

SUPPLEMENTARY INFORMATION: Hoechst
Roussel Vet, Perryville Corporate Park
111, P.O. Box 4010, Clinton, NJ 08809—
4010, filed a supplement to NADA 131-
675 that provides for use of Safe-Guard”
(20 percent fenbendazole) Type A
medicated articles to make Type B and
C medicated swine feeds. The
supplement provides for establishing
tolerances for parent fenbendazole in
swine liver and muscle. The
supplement is approved as of February
10, 2000, and §556.275 (21 CFR
556.275) is amended to reflect the
approval. The basis of approval is
discussed in the freedom of information
summary.

Section 556.275 is further amended
by deleting references to safe
concentrations and by adding the
previously established acceptable daily
intake (ADI) of total residues of
fenbendazole. The footnote for

“tolerance” in that section is also
removed.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1061, 5630 Fishers
Lane, Rockville, MD 20852, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 556

Animal drugs, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 556 is amended as follows:

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

1. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: 21 U.S.C. 342, 360b, 371.

2. Section 556.275 is revised to read
as follows:

§556.275 Fenbendazole.

(a) Acceptable daily intake (ADI). The
ADI for total residues of fenbendazole is
40 micrograms per kilogram of body
weight per day.

(b) Tolerances—(1) Cattle—(i) Liver
(the target tissue). The tolerance for
parent fenbendazole (the marker
residue) is 0.8 part per million (ppm).

(i) [Reserved]

(iii) Milk. The tolerance for
fenbendazole sulfoxide metabolite (the
marker residue in cattle milk) is 0.6
ppm.

(2) Swine—(i) Liver (the target tissue).
The tolerance for parent fenbendazole
(the marker residue) is 6 ppm.

(ii) Muscle. The tolerance for parent
fenbendazole (the marker residue) is 2

(3) Goats—(i) Liver (the target tissue).
The tolerance for parent fenbendazole
(the marker residue) is 0.8 ppm.

(ii) [Reserved]

Dated: March 17, 2000.

Claire M. Lathers,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 00-9578 Filed 4—17-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Bambermycins; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is updating the
animal drug regulations to correctly
reflect the previously approved use
level for bambermycins Type C
medicated cattle feed. This document
amends the regulations to state the
correct use level is 2 to 40 grams (g) of
bambermycins per ton of feed. This
action is being taken to improve the
accuracy of the agency’s regulations.

DATES: This rule is effective April 18,
2000.

FOR FURTHER INFORMATION CONTACT: ]ack
Caldwell, Center for Veterinary
Medicine (HFV-126), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-0217.
SUPPLEMENTARY INFORMATION: Hoechst
Roussel Vet, Perryville Corporate Park
III, P.O. Box 4010, Clinton, NJ 08809—
4010, is sponsor of NADA 141-034 that
provides for use of GAINPRO-
(bambermycins) Type A medicated
articles to make Type B and Type C
medicated cattle feeds. In its approval
letter of October 17, 1994, the Center for
Veterinary Medicine approved the use
of Type C medicated feeds containing 2
to 40 g of bambermycins per ton of feed,
used to provide 10 to 20 milligrams
bambermycins per head per day for
increased rate of weight gain in pasture
cattle. At this time, 21 CFR
558.95(d)(4)(ii) is amended by removing
“4 to 20 and adding in its place “2 to
40" to reflect the correct Type C
medicated feed levels.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
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it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.95 [Amended]

2. Section 558.95 Bambermycins is
amended in paragraph (d)(4)(ii) by
removing ““4 to 20”” and adding in its
place “2 to 40”.

Dated: March 17, 2000.

Claire M. Lathers,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 00-9579 Filed 4-17-00; 8:45 am]
BILLING CODE 4160-01—F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 878
[Docket No. 94P-0347]

Medical Devices; Reclassification and
Codification of the Nonabsorbable
Expanded Polytetrafluoroethylene
Surgical Suture

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that it has issued an order in the form
of a letter to W. L. Gore and Associates,
Inc., reclassifying the nonabsorbable
expanded polytetrafluoroethylene
(ePTFE) surgical suture intended for use
in soft tissue approximation and
ligation, including cardiovascular
surgery, from class III (premarket
approval) to class II (special controls).
Accordingly, the order is being codified
in the Code of Federal Regulations
(CFR).

EFFECTIVE DATES: The rule is effective
May 18, 2000. The reclassification was
effective September 9, 1999.

FOR FURTHER INFORMATION CONTACT:
Anthony D. Watson, Center for Devices
and Radiological Health (HFZ-410),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-3090.

SUPPLEMENTARY INFORMATION:
I. Background (Regulatory Authorities)

The Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 301 et seq.), as
amended by the Medical Device
Amendments of 1976 (the 1976
amendments) (Public Law 94—-295), the
Safe Medical Devices Act of 1990 (the
SMDA) (Public Law 101-629), and the
Food and Drug Administration
Modernization Act of 1997 (the
FDAMA) (Public Law 105-115),
established a comprehensive system for
the regulation of medical devices
intended for human use. Section 513 of
the act (21 U.S.C. 360c) established
three categories (classes) of devices,
depending on the regulatory controls
needed to provide reasonable assurance
of their safety and effectiveness. The
three categories of devices are class I
(general controls), class II (special
controls), and class III (premarket
approval).

The 1976 amendments broadened the
definition of “device” in 201(h) of the
act (21 U.S.C. 321(h)) to include certain
articles that were once regulated as
drugs. Under the 1976 amendments,
Congress classified all transitional
devices, i.e., those devices previously
regulated as new drugs, including the
nonabsorbable ePTFE surgical suture,
into class III. The legislative history of
the SMDA reflects congressional
concern that many transitional devices
were being overregulated in class III (H.
Rept. 808, 101st Cong., 2d sess. 26-27
(1990); S. Rept. 513, 101st Cong., 2d
sess. 27 (1990)). Congress amended
section 520(1) of the act (21 U.S.C.
360j(1)) to direct FDA to collect certain
safety and effectiveness information
from the manufacturers of transitional
devices still remaining in class III to
determine whether the devices should
be reclassified into class II (special
controls) or class I (general controls).
Accordingly, in the Federal Register Of
November 14, 1991 (56 FR 57960), FDA
issued an order under section
520(1)(5)(A) of the act, requiring
manufacturers of transitional devices,
including the nonabsorbable ePTFE
surgical suture, to submit to FDA a
summary of, and a citation to, any
information known or otherwise
available to them respecting the devices,
including adverse safety or effectiveness
information which had not been
submitted under section 519 of the act

(21 U.S.C. 360i). Manufacturers were to
submit the summaries and citations to
FDA by January 13, 1992. However,
because of misunderstandings and
uncertainties regarding the information
required by the order, and whether the
order applied to certain manufacturers’
devices, many transitional class III
device manufacturers failed to comply
with the reporting requirement by
January 13, 1992. Consequently, in the
Federal Register of March 10, 1992 (57
FR 8462), FDA extended the reporting
period to March 31, 1992.

Section 520(1)(5)(B) of the act
provides that, after the issuance of an
order requiring manufacturers to submit
a summary of, and citation to, any
information known or otherwise
available respecting the devices, but
before December 1, 1992, FDA was to
publish regulations either leaving
transitional class III devices in class III
or reclassifying them into class I or II.
Subsequently, as permitted by section
520(1)(5)(C) of the act, in the Federal
Register of November 30, 1992 (57 FR
56586), the agency published a notice
extending the period for issuing such
regulations until December 1, 1993. Due
to limited resources, FDA was unable to
publish the regulations before the
December 1, 1993, deadline.

Nevertheless, in accordance with
sections 520(1)(5)(B) and 513(a) of the
act, FDA is now reclassifying the
nonabsorbable ePTFE surgical suture
from class III to class II.

On September 14, 1994, FDA filed the
reclassification petition submitted by W.
L. Gore and Associates, Inc., requesting
reclassification of the nonabsorbable
ePTFE surgical suture from class III to
class II.

FDA consulted with members of the
General and Plastic Surgery Devices
Panel (the Panel) of the Medical Devices
Advisory Committee about the
requested reclassification. The Panel
members recommended that the
nonabsorbable ePTFE surgical suture
intended for use in soft tissue
approximation and ligation, including
cardiovascular surgery, be reclassified
from class III to class II. They also
recommended FDA recognized
consensus standards and device-specific
labeling as the special controls for this
device.

After reviewing the data in the
petition and considering the Panel
members’ recommendations, FDA
agreed with their recommendations to
reclassify the device from class III into
class II with the recommended special
controls. Based on the available
information, FDA issued an order to the
petitioner on September 9, 1999,
reclassifying the nonabsorbable ePTFE
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surgical suture, and substantially
equivalent devices of this generic type,
from class I1I to class II.

FDA identified the following FDA
recognized consensus standards and
labeling as special controls for the
device:

1. United States Pharmacopoeia (USP) 21:

a. Monograph for Nonabsorbable Surgical
Sutures;

b. Suture—Diameter <861>;

c. Suture—Needle Attachment <871>; and

d. Tensile Strength <881>.

2. Labeling:

a. Contraindication: “This device is
contraindicated for use in ophthalmic and
neural tissues and for use in microsurgery.”

b. “For Single Use Only.”

c. If the marketed suture has a different
diameter than the diameter specified in USP
21—Suture Diameter <861>, then a tabular
comparison of its diameter and USP suture
sizes should be included in the labeling.

Accordingly, as required by 21 CFR
860.136(b)(6) of the regulations, FDA is
announcing the reclassification of the
generic nonabsorbable ePTFE surgical
suture from class III into class II. In
addition, FDA is codifying the
reclassification of the device by adding
new §878.5040.

II. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this reclassification is
of a type that does not individually or
cumulatively have a significant effect on
the human environment.

Therefore, neither an environmental
assessment nor an environmental
impact statement is required.

III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
and other advantages, distributive
impacts, and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive
Order. In addition, the notice is not a
significant regulatory action as defined
by the Executive Order and so is not
subject to review under the Executive
Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small

entities. Reclassification of the device
from class III to class II will relieve all
manufacturers of the device of the cost
of complying with the premarket
approval requirements in section 515 of
the act (21 U.S.C. 360e). Because
reclassification will reduce regulatory
costs with respect to this device, it will
impose no significant economic impact
on any small entities, and it may permit
small potential competitors to enter the
marketplace by lowering their costs. The
agency therefore certifies that this final
rule will not have a significant
economic impact on a substantial
number of small entities. In addition,
this final rule will not impose costs of
$100 million or more on either the
private sector or state, local, and tribal
governments in the aggregate, and
therefore a summary statement or
analysis under section 202(a) of the
Unfunded Mandates Reform Act of 1995
is not required.

IV. Paperwork Reduction Act of 1995

FDA concludes that this final rule
contains no information that is subject
to review by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995. The special
controls do not require the respondent
to submit additional information to the
public. Therefore, no burden is placed
on the public.

List of Subjects in 21 CFR Part 878

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 878 is
amended as follows:

PART 878—GENERAL AND PLASTIC
SURGERY DEVICES

1. The authority citation for 21 CFR
part 878 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

2. Section 878.5035 is added to
subpart E to read as follows:

§878.5035 Nonabsorbable expanded
polytetrafluoroethylene surgical suture.

(a) Identification. Nonabsorbable
expanded polytetrafluoroethylene
(ePTFE) surgical suture is a
monofilament, nonabsorbable, sterile,
flexible thread prepared from ePTFE
and is intended for use in soft tissue
approximation and ligation, including
cardiovascular surgery. It may be
undyed or dyed with an approved color
additive and may be provided with or
without an attached needle(s).

(b) Classification. Class II (special
controls). FDA recognized consensus
standards and device-specific labeling:

(1) United States Pharmacopoeia (USP) 21:

(i) Monograph for Nonabsorbable Surgical
Sutures;

(ii) Sutures—Diameter <861>;

(iii) Sutures Needle Attachment <871>;
and

(iv) Tensile Strength <881>.

(2) Labeling:

(i) Contraindication: “This device is
contraindicated for use in ophthalmic and
neural tissues and for use in microsurgery.”

(ii) “For Single Use Only.”

(iii) If the marketed suture has a different
diameter than the diameter specified in USP
21—Suture Diameter <861>, then a tabular
comparison of its diameter and USP sizes
should be included in the labeling.

Dated: April 5, 2000.
Linda S. Kahan,

Deputy Director for Regulations Policy, Center
for Devices and Radiological Health.

[FR Doc. 00-9577 Filed 4—17-00; 8:45 am]|
BILLING CODE 4160-01-F

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1952
[Docket No. T-033]

Nevada State Plan; Final Approval
Determination

AGENCY: Occupational Safety and Health
Administration (OSHA), U.S.
Department of Labor.

ACTION: Final State plan approval—
Nevada.

SUMMARY: This document amends
OSHA'’s regulations to reflect the
Assistant Secretary’s decision granting
final approval to the Nevada State plan.
As a result of this affirmative
determination under section 18(e) of the
Occupational Safety and Health Act of
1970, Federal OSHA’s standards and
enforcement authority no longer apply
to occupational safety and health issues
covered by the Nevada plan, and
authority for Federal concurrent
jurisdiction is relinquished. Federal
enforcement jurisdiction is retained
over any private sector maritime
employment, private sector employers
on Indian land, and any contractors or
subcontractors on any Federal
establishment where the land is
exclusive Federal jurisdiction. Federal
jurisdiction remains in effect with
respect to Federal government
employers and employees. Federal
OSHA will also retain authority for
coverage of the United States Postal



20736

Federal Register/Vol. 65, No. 75/Tuesday, April 18, 2000/Rules and Regulations

Service (USPS), including USPS
employees, contract employees, and
contractor-operated facilities engaged in
USPS mail operations.

EFFECTIVE DATE: April 18, 2000.

FOR FURTHER INFORMATION CONTACT:
Bonnie Friedman, Director, Office of
Information and Consumer Affairs,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Room N3637, 200 Constitution
Avenue NW., Washington, DC 20210,
(202) 693-1999.

SUPPLEMENTARY INFORMATION:

Introduction

Section 18 of the Occupational Safety
and Health Act of 1970, 29 U.S.C. 651,
et seq , (the “Act”) provides that States
which desire to assume responsibility
for the development and enforcement of
occupational safety and health
standards may do so by submitting, and
obtaining Federal approval of, a State
plan. Procedures for State Plan
submission and approval are set forth in
regulations at 29 CFR Part 1902. If the
Assistant Secretary, applying the criteria
set forth in section 18(c) of the Act and
29 CFR 1902.3 and .4, finds that the
plan provides or will provide for State
standards and enforcement which are
“at least as effective’” as Federal
standards and enforcement, “initial
approval” is granted. A State may
commence operations under its plan
after this determination is made, but the
Assistant Secretary retains discretionary
Federal enforcement authority during
the initial approval period as provided
by section 18(e) of the Act. A State plan
may receive initial approval even
though, upon submission, it does not
fully meet the criteria set forth in
§§1902.3 and 1902.4 if it includes
satisfactory assurances by the State that
it will take the necessary
“developmental steps” to meet the
criteria within a three-year period (29
CFR 1902.2(b)). The Assistant Secretary
publishes a “certification of completion
of developmental steps” when all of a
State’s developmental commitments
have been satisfactorily met (29 CFR
1902.34).

When a State plan that has been
granted initial approval is developed
sufficiently to warrant a suspension of
concurrent Federal enforcement
activity, it becomes eligible to enter into
an ‘“‘operational status agreement” with
OSHA (29 CFR 1954.3(f)). A State must
have enacted its enabling legislation,
promulgated State standards, achieved
an adequate level of qualified personnel,
and established a system for review of
contested enforcement actions. Under
these voluntary agreements, concurrent

Federal enforcement will not be
initiated with regard to Federal
occupational safety and health
standards in those issues covered by the
State plan, where the State program is
providing an acceptable level of
protection.

Following the initial approval of a
complete plan, or the certification of a
developmental plan, the Assistant
Secretary must monitor and evaluate
actual operations under the plan for a
period of at least one year to determine,
on the basis of actual operations under
the plan, whether the criteria set forth
in section 18(c) of the Act and 29 CFR
1902.37 are being applied.

An affirmative determination under
section 18(e) of the Act (usually referred
to as “final approval” of the State plan)
results in the relinquishment of
authority for Federal concurrent
enforcement jurisdiction in the State
with respect to occupational safety and
health issues covered by the plan (29
U.S.C. 667(e)). Procedures for section
18(e) determinations are found at 29
CFR part 1902, Subpart D. In general, in
order to be granted final approval,
actual performance by the State must be
“‘at least as effective”” overall as the
Federal OSHA program in all areas
covered under the State plan.

An additional requirement for final
approval consideration is that a State
must meet the compliance staffing
levels, or benchmarks, for safety
inspectors and industrial hygienists
established by OSHA for that State. This
requirement stems from a court order by
the U.S. District Court for the District of
Columbia pursuant to the U.S. Court of
Appeals’ decision in AFL-CIO v.
Marshall, 570 F.2d 1030 (D.C. Cir 1978),
that directed the Assistant Secretary to
calculate for each State plan State the
number of enforcement personnel
needed to assure a ‘“fully effective”
enforcement program.

The last requirement for final
approval consideration is that a State
must participate in OSHA'’s Integrated
Management Information System (IMIS).
This is required so that OSHA can
obtain the detailed program
performance data on a State necessary to
make an objective continuing evaluation
of whether the State performance meets
the statutory and regulatory criteria for
final and continuing approval.

History of the Nevada Plan and of Its
Compliance Staffing Benchmarks

Nevada Plan

A history of the Nevada State plan, a
description of its provisions, and a
discussion of the compliance staffing
benchmarks established for Nevada was

contained in the November 16, 1999,
Federal Register notice (64 FR 62138 )
proposing that final approval under
Section 18(e) of the Act be granted. The
Nevada State plan was submitted on
December 12, 1972, initially approved
on December 28, 1973 (39 FR 1008),
certified as having completed all
developmental steps on August 13, 1981
(42 FR 42844), concurrent Federal
enforcement jurisdiction suspended on
December 9, 1981 (47 FR 25323), and
revised compliance staffing benchmarks
for Nevada were approved on
September 11, 1987 (52 FR 34381).

History of the Present Proceedings

Procedures for final approval of State
plans are set forth at 29 CFR 1902,
Subpart D. On November 16, 1999,
OSHA published notice (64 FR 62138)
of the eligibility of the Nevada State
plan for determination under section
18(e) of the Act as to whether final
approval of the plan should be granted.
The determination of eligibility was
based on monitoring of State operations
for at least one year following
certification, State participation in the
Federal-State Integrated Management
Information System, and staffing which
meets the revised State compliance
staffing benchmarks.

The November 16 Federal Register
notice set forth a general description of
the Nevada State plan and summarized
the results of Federal OSHA monitoring
of State operations during the period
from July 1, 1995 through March 31,
1999, with special attention to the
period from October 1, 1997 to March
31, 1999. In addition to the information
set forth in the notice itself, OSHA made
available as part of the record extensive
and detailed exhibits documenting the
plan, including copies of the State
legislation, administrative regulations
and procedural manuals under which
Nevada operates its plan.

The most recent comprehensive
evaluation report covering the period of
July 1, 1995 through March 31, 1999,
which was extensively summarized in
the November 16 proposal and provided
the principal factual basis for the
proposed 18(e) determination, was
included in the docket. In addition,
updated data on investigation of
complaints alleging discrimination for
exercising one’s occupational safety and
health rights was submitted into the
record (Exhibit 5) and was considered in
the final approval process.

To assist and encourage public
participation in the 18(e) determination,
copies of all docket materials were
maintained in the OSHA Docket Office
in Washington, DC., in the OSHA
Regional Office in San Francisco, and at
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the Nevada Division of Industrial
Relations in Carson City, Nevada.
Summaries of the November 16 notice,
with an invitation for public comments,
were published in Nevada on November
24,1999 in the Las Vegas Review-
Journal and on November 26, 1999 in
the Elko Daily Free Press, Reno Gazette
Journal and Nevada Appeal.

The November 16 notice invited
interested persons to submit by
December 16 written comments and
views regarding the Nevada plan and
whether final approval should be
granted. An opportunity to request an
informal public hearing also was
provided. Four (4) comments were
received in response to this proposal;
none requested an informal hearing.

Summary and Evaluation of Comments

OSHA has encouraged interested
members of the public to provide
information and views regarding
operations under the Nevada plan to
supplement the information already
gathered during OSHA monitoring and
evaluation of plan administration.

In response to the November 16
proposal, OSHA received comments
from: Robert Ostrovsky, President,
Ostrovsky and Associates, member and
former Chairman, Department of
Industrial Relations (DIR) Advisory
Board [Ex. 3—1]; Linda M. Rogers, Vice-
Chairman, DIR Advisory Board [Ex. 3—
2]; John S. Rogers, CEO, Pacific Matrix
Financial Corporation and former
Chairman, Nevada Occupational Safety
and Health Review Board [Ex. 3-3]; and
Danny L. Thompson, Executive
Secretary-Treasurer, Nevada State AFL—
CIO [Ex. 3—4]. All four commenters
expressed unqualified support for final
approval. All of these comments
indicated that the State has established
and operates an effective safety and
health program and that the State has
been effective in protecting employees
in Nevada. Specifically, the commenters
commended the State program for,
among other things: its automatic
adoption of Federal standards;
requirements in excess of those under
Federal OSHA in such areas as pre-
construction safety conferences and
standards for ammonium perchlorate
and tower cranes; and effective staffing.

Findings and Conclusions

As required by 29 CFR 1902.41, in
considering the granting of final
approval to a State plan, OSHA has
carefully and thoroughly reviewed all
information available to it on the actual
operation of the Nevada State plan. This
information has included all previous
evaluation findings since certification of
completion of the State plan’s

developmental steps, especially data for
the period July 1, 1995 through March
31, 1999, and information presented in
written submissions. Findings and
conclusions in each of the areas of
performance are as follows:

(1) Standards. Section 18(c)(2) of the
Act requires State plans to provide for
occupational safety and health
standards which are at least as effective
as Federal standards. Such standards
where not identical to the Federal must
be promulgated through a procedure
allowing for consideration of all
pertinent factual information and
participation of all interested persons
(29 CFR 1902.4(b)(2)(iii)); must, where
dealing with toxic materials or harmful
physical agents, assure employee
protection throughout his or her
working life (29 CFR 1902.4(b)(2)(i));
must provide for furnishing employees
appropriate information regarding
hazards in the workplace through labels,
posting, medical examinations, etc. (29
CFR 1902.4(b)(2)(vi)); must require
suitable protective equipment,
technological control, monitoring, etc.
(29 CFR 1902.4(b)(2)(vii)); and, where
applicable to a product, must be
required by compelling local conditions
and not pose an undue burden on
interstate commerce (29 CFR
1902.3(c)(2)).

As documented in the approved
Nevada State plan and OSHA’s
evaluation findings made a part of the
record in this 18(e) determination
proceeding, and as discussed in the
November 16 notice, the Nevada plan
provides for the adoption of standards
and amendments thereto which are
identical to Federal standards. The
State’s laws and regulations, previously
approved by OSHA and made a part of
the record in this proceeding, include
provisions addressing all of the
structural requirements for State
standards set out in 29 CFR Part 1902.

In order to qualify for final State plan
approval, a State program must be found
to have adhered to its approved
procedures (29 CFR 1902.37(b)(2)); to
have timely adopted identical or at least
as effective standards, including
emergency temporary standards and
standards amendments (29 CFR
1902.37(b)(3)); to have interpreted its
standards in a manner consistent with
Federal interpretations and thus to
demonstrate that in actual operation
State standards are at least as effective
as the Federal (29 CFR 1902.37(b)(4));
and to correct any deficiencies resulting
from administrative or judicial
challenge of State standards (29 CFR
1902.37(b)(5)).

As noted in the 18(e) Evaluation
Report and summarized in the

November 16, 1999 Federal Register
notice, Nevada has adopted standards in
a timely manner which are identical to
Federal standards.

The Nevada plan provides for the
automatic adoption of standards which
are identical to Federal standards. A
new standard becomes effective in
Nevada on the effective date of the
Federal standard. The State may adopt
alternative standards and has adopted
some standards which do not have
Federal counterparts, such as standards
concerning ammonium perchlorate and
tower cranes. Nevada also has
regulations requiring pre-construction
safety conferences with the Division of
Industrial Relations for certain types of
construction projects.

The State also requires employers
with more than 10 employees to
implement safety and health programs,
including a safety and health committee
for employers with more than 25
employees. For issues where OSHA is
considering issuing a rule, as in the case
of safety and health programs, the
agency does not take action to decide
whether the State plan requirements are
at least as effective until the Federal
action is complete. Nor can OSHA
review this requirement for compliance
with the National Labor Relations Act
(NLRA), which is independently
administered by the National Labor
Relations Board. The Board’s General
Counsel has noted in a written opinion
that committee requirements under
State law do not amount to a per se
violation of the NLRA; however, the
General Counsel has pointed out that
employers must comply with State laws
in a manner which does not constitute
an unfair labor practice under the
NLRA.

Nevada’s standards adoption process
continued to meet the six-month time
frame for adoption of OSHA standards
requiring State action during the section
18(e) evaluation period.

Where a State adopts Federal
standards, the State’s interpretation and
application of such standards must
ensure consistency with Federal
interpretation and application. OSHA’s
monitoring has found that the State’s
application of its standards is
comparable to Federal standards
application. No challenges to State
standards have occurred in Nevada.

Therefore, in accordance with section
18(c)(2) of the Act and the pertinent
provisions of 29 CFR 1902.3, 1902.4 and
1902.37, OSHA finds that the Nevada
program in actual operation provides for
standards adoption, correction when
found deficient, interpretation and
application, in a manner at least as
effective as the Federal Program.
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(2) Variances. A State plan is
expected to have the authority and
procedures for the granting of variances
comparable to those in the Federal
program (29 CFR 1902.4(b)(2)(iv)). The
Nevada State plan contains such
provisions in both law and regulations
which have been previously approved
by OSHA. In order to quality for final
State plan approval, permanent
variances granted must assure
employment equally as safe and
healthful as would be provided by
compliance with the standard (29 CFR
1902.37(b)(6)); temporary variances
granted must assure compliance as early
as possible and provide appropriate
interim employee protection (29 CFR
1902.37(b)(7)). As noted in the 18(e)
Evaluation Report and the November 16
notice, Nevada had five requests for
permanent variances during the 18(e)
evaluation period. Two requests were
approved, two were denied, and one
was canceled. The granted variances
were processed in accordance with State
procedures. During the section 18(e)
evaluation period, no temporary
variance requests were received.

Accordingly, OSHA finds that the
Nevada program is able to effectively
grant variances from its occupational
safety and health standards.

(3) Enforcement. Section 18(c)(2) of
the Act and 29 CFR 1902.3(d)(1) require
a State program to provide a program for
enforcement of State standards which is
and will continue to be at least as
effective in providing safe and healthful
employment and places of employment
as the Federal program. The State must
require employer and employee
compliance with all applicable
standards, rules and orders (29 CFR
1902.3(d)(2)) and must have the legal
authority for standards enforcement
including compulsory process (29 CFR
1902.4(c)(2)).

The Nevada occupational safety and
health statutes and implementing
regulations, previously approved by
OSHA, establish employer and
employee compliance responsibility and
contain legal authority for standards
enforcement in terms substantially
identical to those in the Federal Act. In
order to be qualified for final approval,
the State must have adhered to all
approved procedures adopted to ensure
an at least as effective compliance
program (29 CFR 1902.37(b)(2)). The
18(e) Evaluation Report indicates no
significant lack of adherence to such
procedures.

(a) Inspections. In order to qualify for
final approval, the State program, as
implemented, must allocate sufficient
resources toward high-hazard
workplaces while providing adequate

attention to other covered workplaces
(29 CFR 1902.37(b)(8)). Data contained
in the 18(e) Evaluation Report noted
that Nevada uses a list of high hazard
industries provided by OSHA to
schedule programmed general industry
inspections and uses Dodge Reports and
local knowledge to schedule
construction inspections. The State’s
strategic plan is focusing on three
industries with high rates of injuries
and illnesses: manufacturing,
construction and hotel/casinos. During
the period from October 1997 though
March 1999, 53% of the State’s safety
inspections and 11% of health
inspections were programmed. During
this period 68% of programmed safety
inspections and 71% of programmed
health inspections uncovered violations.
This exceeds the percentage of Federal
programmed inspections with violations
and indicates that the State’s targeting
system is effective.

(b) Employee Notice and Participation
in Inspections: State plans must provide
for inspections in response to employee
complaints and must provide for an
opportunity for employees and their
representatives to point out possible
violations through such means as
employee accompaniment or interviews
with employees (29 CFR 1902.4(c)(i)
through (iii)). Nevada has procedures
similar to Federal OSHA for processing
and responding to complaints and
providing for employee participation in
State inspections. The data indicate that
during the evaluation period the State
was timely in responding to employee
complaints, responding to 92% of
serious safety and health complaints
within the prescribed time frame of 30
days. During the period from October
1997 through March 1999, 25% of State
inspections were in response to
employee complaints. In 89.8% of cases
during the period, complainants were
informed of inspection results within 20
working days of citation issuance or,
where no citations were issued, within
30 working days of the closing
conference. The State also responds to
non-formal complaints by letter and
utilizes a phone/fax system to expedite
response to non-serious complaints.

The State has procedures similar to
those of Federal OSHA which require
that an opportunity for employee
participation in inspections be
provided, either through representation
on the walkaround or the conduct of
interviews with a reasonable number of
employees. No problems have been
noted concerning employee particpation
in Nevada inspections.

In addition, the State plan must
provide that employees be informed of
their protections and obligations under

the Act by such means as the posting of
notices (29 CFR 1902.4(c)(2)(@iv)), and
provide that employees have access to
information on their exposure to
regulated agents and access to records of
the monitoring of their exposure to such
agents (29 CFR 1902.4(c)(vi)).

To inform employees and employers
of their protections and obligations,
Nevada requires that a poster approved
by OSHA be displayed in all covered
workplaces. Requirements for the
posting of the poster and other notices
such as citations, contests, hearings and
variances applications are set forth in
the previously approved State law and
regulations which are substantially
identical to Federal requirements.
Information on employee exposure to
regulated agents and access to medical
and monitoring records is provided
through State standards which are
identical to the Federal. No problems
have been noted regarding notice of
these actions to employers and
employees. Therefore, OSHA has
concluded that the State’s performance
in this area is effective.

(c) Nondiscrimination. A State is
expected to provide appropriate
protection to employees against
discharge or discrimination for
exercising their rights under the State’s
program including provision for
employer sanctions and employee
confidentiality (29 CFR 1902.4(c)(2)(v)).
Section 618.445 of the Nevada
Occupational Safety and Health Act and
State regulations provide for
discrimination protection equivalent to
that provided by Federal OSHA. A total
of 136 investigations of complaints
alleging discrimination were completed
during the evaluation period, of which
14 were found to be meritorious. The
State takes appropriate action in the
courts on merit cases where the
employer does not voluntarily comply
with the State’s proposed remedy.
During the evaluation period, Nevada
experienced difficulty in meeting the
90-day time limit for completion of
discrimination investigations. The State
took action to ensure timely processing
of discrimination complaints, and State
performance in this area improved in
Fiscal Year 1999. Statistics for the full
fiscal year show that 78% of
investigations were completed within
90 days. During the period from July 1
through September 30, 1999, 89% of
discrimination investigations were
completed within 90 days. Therefore,
OSHA concludes that Nevada’s
performance in this area is satisfactory.

(d) Restraint of Imminent Danger;
Protection of Trade Secrets. A State plan
is required to provide for the prompt
restraint of imminent danger situations,
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(29 CFR 1902.4(c)(2)(vii)) and to provide
adequate safeguards for the protection of
trade secrets (29 CFR 1902.4(c)(2)(viii)).
The State has provisions concerning
imminent danger and protection of trade
secrets in its law, regulations and
operations manual which are similar to
the Federal requirements. In addition,
the Administrator of the Division of
Industrial Relations may issue an
emergency order to restrain an
imminent danger situation. There were
no imminent danger situations
identified during the evaluation period.
There were no Complaints About State
Program Administration (CASPA’s) filed
concerning the protection of trade
secrets during the report period.

(e) Right of Entry; Advance Notice. A
State program is expected to have
authority for right of entry to inspect
and compulsory process to enforce such
right equivalent to the Federal program
(section 18(c)(3) of the Act and 29 CFR
1902.3(e)). In addition, a State is
expected to prohibit advance notice of
inspection, allowing exceptions thereto
no broader than the Federal program (29
CFR 1902.3(f)). Section 618.325 of the
Nevada Occupational Safety and Health
Act provides for an inspector’s right to
enter and inspect all covered
workplaces in terms substantially
identical to those in the Federal Act.
The Nevada law also prohibits advance
notice, and implementing procedures
for exceptions to this prohibition are
substantially identical to the Federal
procedures.

In order to be found qualified for final
approval, a State is expected to take
action to enforce its right of entry when
denied (29 CFR 1902.37(b)(9)) and to
adhere to its advance notice procedures.
During the evaluation period, there were
14 denials of entry. Entry was achieved
in 11 of these cases. This exceeds the
Federal experience during the period.
During the evaluation period, no
advance notice of inspections was
given.

(f) Citations, Penalties, and
Abatement. A State plan is expected to
have authority and procedures for
promptly notifying employers and
employees of violations identified
during inspections, for the purpose of
effective first-instance sanctions against
employers found in violation of
standards and for prompt employer
notification of such penalties (29 CFR
1902.4(c)(2) (x) and (xi)). The Nevada
plan, through its law, regulations and
operations manual has established a
system similar to the Federal program to
provide for the prompt issuance of
citations to employers delineating
violations and establishing reasonable
abatement periods, requiring posting of

such citations for employee information,
and proposing penalties.

In order to be qualified for final
approval, the State, in actual operation,
must be found to conduct competent
inspections in accordance with
approved procedures and to obtain
adequate information to support
resulting citations (29 CFR
1902.37(b)(10)), to issue citations,
proposed penalties and failure-to-abate
notifications in a timely manner (29
CFR 1902.37(b)(11)), to propose
penalties for first-instance violations
that are at least as effective as those
under the Federal program (29 CFR
1902.37(b)(12)), and to ensure
abatement of hazards including issuance
of failure-to-abate notices and
appropriate penalties (29 CFR
1902.37(b)(13)).

Procedures for the Nevada
occupational safety and health
compliance program are set out in the
Nevada Operations Manual, which is
patterned after the Federal manual. The
State follows inspection procedures,
including documentation procedures,
which are similar to the Federal
procedures. The 18(e) Evaluation Report
notes overall adherence by Nevada to
these procedures. In addition to issuing
citations, the State issues “Notices of
Violation” for other-than-serious
violations that do not carry a penalty,
when the employer agrees to abate the
violation and not to contest. Nevada
cited an average of 2.7 violations per
safety inspection and 3.3 violations per
health inspection; and 27% of both
safety and health violations were cited
as serious. The percentage of serious
safety and health violations were lower
than the comparable Federal
percentages. While OSHA has disagreed
with the State on the classification of
some violations in the past, no systemic
problems relating to violation
classification have been found. The
State continues to provide compliance
officers with specific training and
direction to ensure the proper
classification of violations of standards.
Nevada’s lapse time from the opening
conference to issuance of citation
averaged 40 days for safety and 53 days
for health. Both of the lapse times are
comparable to Federal OSHA’s citation
lapse times.

Nevada’s procedures for calculation of
penalties are similar to those of Federal
OSHA. The 18(e) Evaluation Report
noted that Nevada proposed higher
penalties for serious violations than
Federal OSHA. The average penalty for
serious safety violations was $1844 and
the average serious health penalty was
$1336. Eighty-eight percent (88%) of
serious safety violations had abatement

periods of less than 30 days, and 97%
of serious health violations had
abatement periods of less than 60 days.
This compares favorably to Federal
performance. The Notice of Violation
policy has been successful in assuring
prompt abatement of other-than-serious
violations without litigation.

(g) Contested Cases. In order to be
considered for initial approval and
certification, a State plan must have
authority and procedures for employer
contest of citations, penalties and
abatement requirements at full
administrative or judicial hearings.
Employees must also have the right to
contest abatement periods and the
opportunity to participate as parties in
all proceedings resulting from an
employer’s contest (29 CFR
1902.4(c)(2)(xii)). Nevada’s procedures
for employer and employee contest of
citations, penalties and abatement
requirements and for ensuring
employees’ rights are contained in the
law, regulations and operations manual
made a part of the record in this
proceeding. The Nevada plan provides
for the review of contested cases by the
Occupational Safety and Health Review
Board, an independent administrative
board. Decisions of the Review Board
may be appealed to the appropriate
State District Court.

Whenever appropriate, the State must
seek administrative and judicial review
of adverse adjudications. Additionally,
the State must take necessary and
appropriate action to correct any
deficiencies in its program which may
be caused by an adverse administrative
or judicial determination. See
§§1902.37(b)(14) and 1902.3 (d) and (g).
Nevada has taken action when
appropriate to appeal adverse decisions.
The Nevada 18(e) Evaluation Report
noted that a case involving egregious
citations was appealed to the Nevada
Supreme Court by the State. The case
was settled before hearing.

(h) Enforcement Conclusion. In
summary, the Assistant Secretary finds
that enforcement operations provided
under the Nevada plan are competently
planned and conducted, and are overall
at least as effective as Federal OSHA
enforcement.

(4) Public Employee Program: Section
18(c)(6) of the Act requires that a State
which has an approved plan must
maintain an effective and
comprehensive safety and health
program applicable to all employees of
public agencies of the State and its
political subdivisions, which program
must be as effective as the standards
contained in an approved plan. 29 CFR
1902.3(j) requires that a State’s program
for public employees be as effective as
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the State’s program for private
employees covered by the plan. The
Nevada plan provides a program in the
public sector which is comparable to
that in the private sector, including
assessment of penalties for serious
violations. Injury and illness rates in the
public sector are comparable to private
sector rates.

During the 18(e) Evaluation period,
the State conducted 4.4% of its total
inspections in the public sector. The
results of these inspections were
comparable to those in the private
sector. Because Nevada’s performance
in the public sector is comparable to
that in the private sector, OSHA
concludes that the Nevada program
meets the criteria in 29 CFR 1902.3(j).

(5) Staffing and Resources. Section
18(c)(4) of the Act requires State plans
to provide the qualified personnel
necessary for the enforcement of
standards. In accordance with 29 CFR
1902.37(b)(1), one factor which OSHA
must consider in evaluating a plan for
final approval is whether the State has
a sufficient number of adequately
trained and competent personnel to
discharge its responsibilities under the
plan.

The Nevada plan provides for 22
safety compliance officers and 9
industrial hygienists as set forth in the
Nevada FY 1999 grant application. The
FY 2000 grant application provides for
25 safety compliance officers and 12
industrial hygienists. This staffing level
exceeds the revised “fully effective”
benchmarks for Nevada for health and
safety staffing of 11 safety and 5 health
compliance officers approved by OSHA
on September 11, 1987 [52 FR 34381].
At the close of the evaluation period the
State had 20 safety and 9 health
compliance officer positions filled.

Nevada utilizes the OSHA Training
Institute for most of its staff training.
The State also conducts internal training
through staff meetings regarding any
new issues or standards. In addition,
enforcement and consultation staffs
conduct joint regional meetings to
discuss standards and other issues to
ensure that enforcement and
consultation have the same
understanding of the requirements of
the standards.

Because Nevada has allocated
sufficient enforcement staff to meet the
revised benchmarks for that State, and
personnel are trained and competent,
the requirements for final approval set
forth in 29 CFR 1902.37(b)(1), and in the
court order in AFL-CIO v. Marshall,
supra, are being met by the Nevada

lan.

Section 18(c)(5) of the Act requires
that the State devote adequate funds to

administration and enforcement of its
standards. The Nevada plan was funded
at $4,917,275 in FY 1999. ($1,163,000
(24%) of the funds were provided by
Federal OSHA; Nevada matched this
amount and contributed an additional
$2,591,275 for a total State share of
$3,754,275 (76%)).

As noted in the 18(e) Evaluation
Report, Nevada’s funding exceeds
Federal requirements in absolute terms;
moreover, the State allocates its
resources to the various aspects of the
program in an effective manner. On this
basis, OSHA finds that Nevada has
provided sufficient funding and
resources for the various activities
carried out under the plan.

(6) Records and Reports: State plans
must assure that employers in the State
submit reports to the Secretary in the
same manner as if the plan were not in
effect (section 18(c)(7) of the Act and 29
CFR 1902.3(k)). The plan must also
provide assurance that the designated
agency will make such reports to the
Secretary in such form and containing
such information as he may from time
to time require (section 18(c)(8) of the
Act and 29 CFR 1902.4(1)).

Nevada employer recordkeeping
requirements are identical to those of
Federal OSHA, and the State
participates in the BLS Annual Survey
of Occupational Injuries and Illnesses as
well as the OSHA Data Initiative. The
State participates and has assured its
continuing participation with OSHA in
the Integrated Management Information
System (IMIS) as a means of providing
reports on its activities to OSHA.

For the foregoing reasons, OSHA finds
that Nevada has met the requirements of
sections 18(c)(7) and (8) of the Act on
employer and State reports to the
Secretary.

(7) Voluntary Compliance: A State
plan is required to undertake programs
to encourage voluntary compliance by
employers and employees (29 CFR
1902.4(c)(2)(xiii)).

The Nevada consultation program,
which until July 1, 1999 operated its
private sector component under the
State plan rather than OSHA’s section
21(d) consultation program, includes 14
consultants and 4 trainers. The State
provides consultation services to both
the private and public sectors. During
the evaluation period, Nevada
conducted 1781 consultation visits,
primarily in smaller high hazard private
sector establishments. From Fiscal Year
1996 through Fiscal Year 1999, the State
conducted 739 safety and health classes,
reaching a total of 6,737 employers and
8,551 employees. Training covered such
issues as developing safety and health
programs, lockout/tagout, fall

protection, hazard communication and
bloodborne pathogens. In addition, the
Safety Consultation and Training
Section has carried out substantial
promotion and outreach efforts through
a multi-media campaign, including
television and newspaper public service
announcements, funded by the State.
Accordingly, OSHA finds that Nevada
has established and is administering an
effective voluntary compliance program.
(8) Injury/Illness Rates: As a factor in
its section 18(e) determination, OSHA
must consider whether the Bureau of
Labor Statistics” annual occupational
safety and health survey and other
available Federal and State
measurements of program impact on
worker safety and health indicate that
trends in worker safety and health
injury and illness rates under the State
program compare favorably with those
under the Federal program. See
§ 1902.37(b)(15). Nevada’s lost workday
case rate for private industry declined
from 4.2 in 1994 to 3.3 in 1997. The lost
workday case rate for construction
decreased from 7.5 to 5.6, even though
there was substantial growth in the
construction industry particularly in the
southern part of the State. The rate for
manufacturing increased slightly from
5.0 to 5.2. The rate for State and local
government decreased from 3.6 to 3.4.
OSHA finds that during the
evaluation period trends in worker
injury and illness in Nevada were
comparable with those in States with
Federal enforcement.

Decision

OSHA has carefully reviewed the
record developed during the above
described proceedings, including all
comments received thereon. The present
Federal Register document sets forth
the findings and conclusions resulting
from this review.

In light of all the facts presented on
the record, the Assistant Secretary has
determined that the Nevada State plan
for occupational safety and health,
which has been monitored for at least
one year subsequent to certification, is
in actual operation at least as effective
as the Federal program and meets the
statutory criteria for State plans in
section 18(e) of the Act and
implementing regulations at 29 CFR Part
1902. Accordingly, the Nevada State
plan is hereby granted final approval
under section 18(e) of the Act and
implementing regulations at 29 CFR Part
1902, effective April 18, 2000.

Under this 18(e) determination,
Nevada will be expected to maintain a
State program which will continue to be
at least as effective as operations under
the Federal program in providing
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employee safety and health at covered
workplaces. This requirement includes
submitting all required reports to the
Assistant Secretary as well as
submitting plan supplements
documenting State-initiated program
changes, changes required in response
to adverse evaluation findings, and
responses to mandatory Federal
program changes. In addition, Nevada
must continue to allocate sufficient
safety and health enforcement staff to
meet the benchmarks for State
compliance staffing established by the
Department of Labor, or any revision to
those benchmarks.

Effect of Decision

The determination that the criteria set
forth in section 18(c) of the Act and 29
CFR Part 1902 are being applied in
actual operations under the Nevada plan
terminates OSHA authority for Federal
enforcement of its standards in Nevada,
in accordance with section 18(e) of the
Act, in those issues covered under the
State plan. Section 18(e) provides that
upon making this determination “the
provisions of sections 5(a)(2), 8 (except
for the purpose of carrying out
subsection (f) of this section), 9, 10, 13,
and 17, shall not apply with respect to
any occupational safety and health
issues covered under the plan, but the
Secretary may retain jurisdiction under
the above provisions in any proceeding
commenced under section 9 or 10 before
the date of determination.”

Accordingly, Federal authority to
issue citations for violation of OSHA
standards (sections 5(a)(2) and 9); to
conduct inspections (except those
necessary to conduct evaluations of the
plan under section 18(f), and other
inspections, investigations or
proceedings necessary to carry out
Federal responsibilities which are not
specifically preempted by section 18(e))
(section 8); to conduct enforcement
proceedings in contested cases (section
10); to institute proceedings to correct
imminent dangers (section 13); and to
propose civil penalties or initiate
criminal proceedings for violations of
the Federal OSH Act (section 17) is
relinquished as of the effective date of
this determination.

Federal authority under provisions of
the Act not listed in section 18(e) is
unaffected by this determination. Thus,
for example, the Assistant Secretary
retains his authority under section 11(c)
of the Act with regard to complaints
alleging discrimination against
employees because of the exercise of
any right afforded to the employee by
the Act although such complaints may
be initially referred to the State for
investigation. Any proceeding initiated

by OSHA under sections 9 and 10 of the
Act prior to the date of this final
determination would remain under
Federal jurisdiction. The Assistant
Secretary also retains his authority
under section 6 of the Act to
promulgate, modify or revoke
occupational safety and health
standards which address the working
conditions of all employees, including
those in States which have received an
affirmative 18(e) determination. In the
event that a State’s 18(e) status is
subsequently withdrawn and Federal
authority reinstated, all Federal
standards, including any standards
promulgated or modified during the
18(e) period, would be Federally
enforceable in the State.

In accordance with section 18(e), this
determination relinquishes Federal
OSHA authority only with regard to
occupational safety and health issues
covered by the Nevada plan, and OSHA
retains full authority over issues which
are not subject to State enforcement
under the plan. Thus, for example,
Federal OSHA retains its authority to
enforce all provisions of the Act, and all
Federal standards, rules or orders which
relate to safety or health coverage of any
private sector maritime activities
(occupational safety and health
standards comparable to 29 CFR Parts
1915, shipyard employment; 1917,
marine terminals; 1918, longshoring;
and 1919, gear certification, as well as
provisions of general industry and
construction standards (29 CFR Parts
1910 and 1926) appropriate to hazards
found in these employments), private
employment on Indian land and any
contractors or subcontractors on any
Federal establishment where the land is
exclusive Federal jurisdiction. Federal
OSHA will also retain authority for
coverage of the United States Postal
Service (USPS), including USPS
employees, contract employees, and
contractor-operated facilities engaged in
USPS mail operations and all Federal
employers in Nevada. In addition
Federal OSHA may subsequently
initiate the exercise of jurisdiction over
any issue (hazard, industry,
geographical area, operation or facility)
for which the State is unable to provide
effective coverage for reasons which
OSHA determines are not related to the
required performance or structure of the
State plan.

As provided by section 18(f) of the
Act, the Assistant Secretary will
continue to evaluate the manner in
which the State is carrying out its plan.
Section 18(f) and regulations at 29 CFR
Part 1955 provide procedures for the
withdrawal of Federal approval should
the Assistant Secretary find that the

State has subsequently failed to comply
with any provision or assurance
contained in the plan. Additionally, the
Assistant Secretary is required to
initiate proceedings to revoke an 18(e)
determination and reinstate concurrent
Federal authority under procedures set
forth in 29 CFR 1902.47, et seq., if his
evaluations show that the State has
substantially failed to maintain a
program which is at least as effective as
operations under the Federal program,
or if the State does not submit program
change supplements to the Assistant
Secretary as required by 29 CFR Part
1953.

Explanation of Changes to 29 CFR Part
1952

29 CFR Part 1952 contains, for each
State having an approved plan, a
Subpart generally describing the plan
and setting forth the Federal approval
status of the plan. 29 CFR 1902.43(a)(3)
requires that notices of affirmative 18(e)
determinations be accompanied by
changes to Part 1952 reflecting the final
approval decision. This notice makes
changes to Subpart W of Part 1952 to
reflect the final approval of the Nevada

lan.

The table of contents for Part 1952,
Subpart W, has been revised to reflect
the following changes:

A new Section 1952.294, Final
approval determination, which formerly
was reserved, has been added to reflect
the determination granting final
approval of the plan. This section
contains a more accurate description of
the current scope of the plan than the
one contained in the initial approval
decision.

Section 1952.295, Level of Federal
enforcement, has been revised to reflect
the State’s 18(e) status. This replaces the
former description of the relationship of
State and Federal enforcement under an
Operational Status Agreement
voluntarily suspending Federal
enforcement authority, which was
entered into on December 9, 1981.
Section 1952.295 describes the issues
over which Federal authority has been
terminated and the issues for which it
has been retained in accordance with
the discussion of the effects of the 18(e)
determination set forth earlier in the
present Federal Register notice.

Section 1952.296, Where the plan
may be inspected, has been revised to
reflect a new address for the Nevada
Division of Industrial Relations.

Regulatory Flexibility Act

OSHA certifies pursuant to the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601 et seq.) that this
determination will not have a
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significant economic impact on a
substantial number of small entities.
Final approval would not place small
employers in Nevada under any new or
different requirements, nor would any
additional burden be placed upon the
State government beyond the
responsibilities already assumed as part
of the approved plan.

Federalism

Executive Order 13132, “Federalism,”
emphasizes consultation between
Federal agencies and the States and
establishes specific review procedures
the Federal government must follow as
it carries out policies which affect state
or local governments. OSHA has
included in the Background section of
today’s final approval decision a
detailed explanation of the relationship
between Federal OSHA and the State
plan States under the Occupational
Safety and Health Act. OSHA has
consulted extensively with Nevada
throughout the period of 18(e)
evaluation. Although OSHA has
determined that the requirements and
consultation procedures provided in
Executive Order 13132 are not
applicable to final approval decisions
under the OSH Act, which have no
effect outside the particular State
receiving the approval, OSHA has
reviewed the Nevada final approval
decision proposed today, and believes it
is consistent with the principles and
criteria set forth in the Executive Order.

This document was prepared under
the direction of Charles N. Jeffress,
Assistant Secretary of Labor for
Occupational Safety and Health. It is
issued under Section 18 of the OSH Act,
(29 U.S.C. 667), 29 CFR Part 1902, and
Secretary of Labor’s Order No. 1-90 (55
FR 9033)).

List of Subjects in 29 CFR Part 1952

Intergovernmental relations, Law
enforcement, Occupational safety and
health, Reporting and recordkeeping
requirements.

Signed at Washington, DG, this 6th day of
April 2000.

Charles N. Jeffress,
Assistant Secretary.

Part 1952 of 29 CFR is hereby
amended as follows:

PART 1952—[AMENDED]

1. The authority citation of part 1952
continues to read as follows:

Authority: Section 18 of the OSH Act, (29
U.S.C. 667), 29 CFR Part 1902, and Secretary
of Labor’s Order No. 1-90 (55 FR 9033).

Subpart W—Nevada

2. A new §1952.294 is added, and
§§1952.295 and 1952.296 are revised to
read as follows:

§1952.294 Final approval determination.

(a) In accordance with section 18(e) of
the Act and procedures in 29 CFR Part
1902, and after determination that the
State met the “fully effective”
compliance staffing benchmarks as
revised in 1986 in response to a court
order in AFL-CIO v. Marshall, 570 F.2d
1030 (D.C. Cir 1978), and was
satisfactorily providing reports to OSHA
through participation in the Federal-
State Integrated Management
Information System, the Assistant
Secretary evaluated actual operations
under the Nevada State plan for a period
of at least one year following
certification of completion of
developmental steps. Based on an 18(e)
Evaluation Report covering the period
July 1, 1995 through March 31, 1999,
and after opportunity for public
comment, the Assistant Secretary
determined that in operation the State of
Nevada’s occupational safety and health
program is at least as effective as the
Federal program in providing safe and
healthful employment and places of
employment and meets the criteria for
final State plan approval in section 18(e)
of the Act and implementing regulations
at 29 CFR Part 1902. Accordingly, the
Nevada plan was granted final approval
and concurrent Federal enforcement
authority was relinquished under
section 18(e) of the Act effective April
18, 2000.

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in Nevada. The
plan does not cover Federal government
employers and employees; any private
sector maritime activities; employment
on Indian land; any contractors or
subcontractors on any Federal
establishment where the land is
exclusive Federal jurisdiction; and the
United States Postal Service (USPS),
including USPS employees, contract
employees, and contractor-operated
facilities engaged in USPS mail
operations.

(c) Nevada is required to maintain a
State program which is at least as
effective as operations under the Federal
program; to submit plan supplements in
accordance with 29 CFR Part 1953; to
allocate sufficient safety and health
enforcement staff to meet the
benchmarks for State staffing
established by the U.S. Department of
Labor, or any revisions to those
benchmarks; and, to furnish such

reports in such form as the Assistant
Secretary may from time to time require.

§1952.295 Level of Federal enforcement.

(a) As a result of the Assistant
Secretary’s determination granting final
approval to the Nevada State plan under
section 18(e) of the Act, effective April
18, 2000, occupational safety and health
standards which have been promulgated
under section 6 of the Act do not apply
with respect to issues covered under the
Nevada Plan. This determination also
relinquishes concurrent Federal OSHA
authority to issue citations for violations
of such standards under section 5(a)(2)
and 9 of the Act; to conduct inspections
and investigations under section 8
(except those necessary to conduct
evaluation of the plan under section
18(f) and other inspections,
investigations, or proceedings necessary
to carry out Federal responsibilities not
specifically preempted by section 18(e));
to conduct enforcement proceedings in
contested cases under section 10; to
institute proceedings to correct
imminent dangers under section 13; and
to propose civil penalties or initiate
criminal proceedings for violations of
the Federal OSH Act under section 17.
The Assistant Secretary retains
jurisdiction under the above provisions
in any proceeding commenced under
section 9 or 10 before the effective date
of the 18(e) determination.

(b)(1) In accordance with section
18(e), final approval relinquishes
Federal OSHA authority only with
regard to occupational safety and health
issues covered by the Nevada plan.
OSHA retains full authority over issues
which are not subject to State
enforcement under the plan. Thus,
Federal OSHA retains its authority
relative to safety and health in private
sector maritime activities and will
continue to enforce all provisions of the
Act, rules or orders, and all Federal
standards, current or future, specifically
directed to any private sector maritime
activities (occupational safety and
health standards comparable to 29 CFR
Parts 1915, shipyard employment; 1917,
marine terminals; 1918, longshoring;
and 1919, gear certification, as well as
provisions of general industry and
construction standards (29 CFR Parts
1910 and 1926) appropriate to hazards
found in these employments),
employment on Indian land, and any
contractors or subcontractors on any
Federal establishment where the land is
exclusive Federal jurisdiction. Federal
jurisdiction is also retained with respect
to Federal government employers and
employees. Federal OSHA will also
retain authority for coverage of the
United States Postal Service (USPS),
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including USPS employees, contract
employees, and contractor-operated
facilities engaged in USPS mail
operations.

(2) In addition, any hazard, industry,
geographical area, operation or facility
over which the State is unable to
effectively exercise jurisdiction for
reasons which OSHA determines are not
related to the required performance or
structure of the plan shall be deemed to
be an issue not covered by the State
plan which has received final approval,
and shall be subject to Federal
enforcement. Where enforcement
jurisdiction is shared between Federal
and State authorities for a particular
area, project, or facility, in the interest
of administrative practicability Federal
jurisdiction may be assumed over the
entire project or facility. In any of the
aforementioned circumstances, Federal
enforcement authority may be exercised
after consultation with the State
designated agency.

(c) Federal authority under provisions
of the Act not listed in section 18(e) is
unaffected by final approval of the
Nevada State plan. Thus, for example,
the Assistant Secretary retains his
authority under section 11(c) of the Act
with regard to complaints alleging
discrimination against employees
because of the exercise of any right
afforded to the employee by the Act,
although such complaints may be
referred to the State for investigation.
The Assistant Secretary also retains his
authority under section 6 of the Act to
promulgate, modify or revoke
occupational safety and health
standards which address the working
conditions of all employees, including
those in States which have received an
affirmative 18(e) determination,
although such standards may not be
Federally applied. In the event that the
State’s 18(e) status is subsequently
withdrawn and Federal authority
reinstated, all Federal standards,
including any standards promulgated or
modified during the 18(e) period, would
be Federally enforceable in that State.

(d) As required by section 18(f) of the
Act, OSHA will continue to monitor the
operations of the Nevada State program
to assure that the provisions of the State
plan are substantially complied with
and that the program remains at least as
effective as the Federal program. Failure
by the State to comply with its
obligations may result in the suspension
or revocation of the final approval
determination under Section 18(e),
resumption of Federal enforcement,
and/or proceedings for withdrawal of
plan approval.

§1952.296 Where the plan may be
inspected.

A copy of the principal documents
comprising the plan may be inspected
and copied during normal business
hours at the following locations: Office
of State Programs, Directorate of
Federal-State Operations, Occupational
Safety and Health Administration, U.S.
Department of Labor, 200 Constitution
Avenue NW, Room N3700, Washington,
DC 20210; Office of the Regional
Administrator, Occupational Safety and
Health Administration, Room 415, 71
Stevenson Street, San Francisco,
California 94105; Office of the State
Designee, Administrator, Nevada
Division of Industrial Relations, 400
West King Street, Suite 400, Carson
City, Nevada 89703.

[FR Doc. 00-9297 Filed 4—17-00; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD01-00-121]
RIN 2115-AE47

Drawbridge Operation Regulations:
Harlem River, Newtown Creek, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary final rule
governing the operation of three New
York City Bridges; the Third Avenue
Bridge, mile 1.9, across the Harlem
River between Manhattan and the
Bronx, the Madison Avenue Bridge,
mile 2.3, across the Harlem River
between Manhattan and the Bronx, and
the Pulaski Bridge, mile 0.6, across
Newtown Creek between Brooklyn and
Queens. This temporary final rule
authorizes the bridge owner to close the
above bridges on May 7, 2000, at
different times of short duration to
facilitate the running of the Five Boro
Bike Tour. Vessels that can pass under
the bridges without a bridge opening
may do so at any time.

DATES: This temporary final rule is
effective from 8 a.m. until 12 p.m. on
Sunday, May 7, 2000.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-00-121) and are
available for inspection or copying at
the First Coast Guard District, Bridge
Branch Office, 408 Atlantic Avenue,

Boston, Massachusetts, 02110, 6:30 a.m.
to 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: MTr.
John W. McDonald, Project Officer, First
Coast Guard District, (617) 223—8364.
SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard has determined that
good cause exists under the
Administrative Procedure Act (5 U.S.C.
553) to forego notice and comment for
this rulemaking because notice and
comment are impracticable. The Coast
Guard believes notice and comment are
impracticable because the requested
closures are of such short duration. In
the last two years, there have been few
requests to open these bridges on
Sunday during the hours they will be
closed. Vessel traffic on the Harlem
River and Newtown Creek is mostly
commercial vessels that normally pass
under the draws without openings. The
commercial vessels that do require
openings are work barges that do not
operate on Sundays. The Coast Guard,
for the reasons just stated, has also
determined that good cause exists for
this rule to be effective less than 30 days
after it is published in the Federal
Register.

Background

Third Avenue Bridge. The Third
Avenue Bridge, mile 1.9, across the
Harlem River between Manhattan and
the Bronx, has a vertical clearance of 25
feet at mean high water and 30 feet at
mean low water in the closed position.
The existing operating regulations listed
at § 117.789(c) require the draw to open
on signal from 10 a.m. to 5 p.m., if at
least a four-hour notice is given to the
New York City Highway Radio (Hotline)
Room. From 5 p.m. to 10 a.m., the draw
need not be opened for vessel traffic.

Madison Avenue Bridge. The Madison
Avenue Bridge, mile 2.3, across the
Harlem River between Manhattan and
the Bronx, has a vertical clearance of 25
feet at mean high water and 29 feet at
mean low water in the closed position.
The existing operating regulations listed
at §117.789(c) require the draw to open
on signal from 10 a.m. to 5 p.m., if at
least a four-hour notice is given to the
New York City Highway Radio (Hotline)
Room. From 5 p.m. to 10 a.m., the draw
need not be opened for vessel traffic.

Pulaski Bridge. The Pulaski Bridge,
mile 0.6, across the Newtown Creek
between Brooklyn and Queens, has a
vertical clearance of 39 feet at mean
high water and 43 feet at mean low
water in the closed position. The
existing operating regulations require
the draw to open on signal at all times.
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The New York City Department of
Transportation (NYCDOT) requested a
change to the operating regulations for
the Third Avenue Bridge, the Madison
Avenue Bridge, and the Pulaski Bridge
on May 7, 2000, to allow the bridges to
remain in the closed position at
different times to facilitate the running
of the Five Boro Bike Tour.

The Third Avenue Bridge, mile 1.9,
across the Harlem River between
Manhattan and the Bronx and the
Madison Avenue Bridge, mile 2.3,
across the Harlem River between
Manhattan and the Bronx, shall remain
in the closed position from 8 a.m. to 11
a.m. on May 7, 2000. The Pulaski
Bridge, mile 0.6, across the Newtown
Creek between Brooklyn and Queens,
shall remain in the closed position from
9 am. to 12 p.m. on May 7, 2000.

Vessels that can pass under the
bridges without bridge openings may do
so at all times.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). This
conclusion is based on the fact that the
requested closures are of short duration
and on Sunday morning when there
have been few requests to open these
bridges.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612) we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
‘“Small entities” comprises small
businesses, not-for profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This conclusion is based on the fact that
the requested closures are of short
duration and on Sunday when there
have been few requests to open these

bridges.
Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),

we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to

safety that may disproportionately affect
children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph (32)(e) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation because
promulgation of changes to drawbridge
regulations have been found to not have
a significant effect on the environment.
A “‘Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

AuthOI‘ity: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. In section 117.789, from 8 a.m.
through 11 a.m. on May 7, 2000,
paragraph (c) is temporarily suspended
and a new paragraph (g) is added to read
as follows:

§117.789 Harlem River

* * * * *

(g) The draws of the Third Avenue
Bridge, mile 1.9, and the Madison
Avenue Bridge, mile 2.3, across the
Harlem River between Manhattan and
the Bronx, need not open for vessel
traffic on May 7, 2000, from 8 a.m. to
11 a.m.

3. In section 117.801, from 9 a.m.
through 12 p.m. on May 7, 2000, a new
paragraph (a)(5) is added to read as
follows:

§117.801 Newtown Creek, Dutch Kills,
English Kills, and their tributaries.

(a) * x %

(5) The draw of the Pulaski Bridge,
mile 0.6, across the Newtown Creek
between Brooklyn and Queens, need not
open for vessel traffic on May 7, 2000,
from 9 a.m. to 12 p.m.

* * * * *



Federal Register/Vol. 65, No. 75/Tuesday, April 18, 2000/Rules and Regulations

20745

Dated: April 6, 2000.
G.N. Naccara,

Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.

[FR Doc. 00-9639 Filed 4-17-00; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AJ69

Modified Eligibility Criteria for the
Montgomery Gl Bill—Active Duty

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
educational assistance and education
benefit regulations of the Department of
Veterans Affairs (VA). The amendments
reflect statutory changes in the
eligibility criteria for the Montgomery
GI Bill—Active Duty which were made
by the Veterans Programs Enhancement
Act of 1998. This document also makes
other changes for the purpose of
clarification.

DATES: Effective Date: This final rule is
effective April 18, 2000.

Applicability Date: October 1, 1998.
FOR FURTHER INFORMATION CONTACT:
William G. Susling, Jr., Education
Advisor, Education Service (225C),
Veterans Benefits Administration, 202—
273-7187.

SUPPLEMENTARY INFORMATION: The
Veterans Programs Enhancement Act of
1998 (Pub. L. 105-368) contains
provisions that affect the educational
assistance and education benefit
regulations. This document amends
these regulations to correspond with
new statutory provisions concerning the
education criteria an individual must
meet in order to establish eligibility for
the Montgomery GI Bill—Active Duty
(MGIB).

To meet the eligibility criteria for the
MGIB, a veteran, among other things,
must have completed the requirements
of a secondary school diploma (or the
equivalency certificate). Previously, if a
veteran did not actually receive a
diploma, by statute a veteran could have
met this criterion only by successfully
completing within statutory deadlines
the equivalent of 12 semester hours.

Public Law 105-368 provides that the
criterion will also be met if the veteran
otherwise receives academic credit for
the equivalent of 12 semester hours.
Thus, a veteran who did not actually
earn 12 semester hours credit, but who
received academic credit for 12 semester

hours because of his or her life
experiences before the applicable
deadline, would now be eligible for
MGIB. We are amending 38 CFR
21.7042, 21.7044, and 21.7045 to reflect
this provision of law. We are also
making nonsubstantive changes for the
purpose of clarity.

Consistent with the effective date
provisions of section 203 of Public Law
105-368, the date of applicability for the
provisions in this final rule that affect
eligibility criteria for the Montgomery
GI Bill—Active Duty is October 1, 1998.

Substantive changes made by this
final rule merely reflect statutory
requirements. Accordingly, there is a
basis for dispensing with prior notice
and comment and delayed effective date
provisions of 5 U.S.C. 552 and 553.

The Secretary of Veterans Affairs
hereby certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
final rule directly affects only
individuals. Pursuant to 5 U.S.C. 605(b),
this final rule, therefore, is exempt from
the initial and final regulatory flexibility
analyses requirements of sections 603
and 604.

The Catalog of Federal Domestic

Assistance number for the program affected
by this final rule is 64.124.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conlflict of interests, Defense
Department, Education, Employment,
Grant programs-education, Grant
programs-veterans, Health programs,
Loan programs-education, Loan
programs-veterans, Manpower training
programs, Reporting and recordkeeping
requirements, Schools, Travel and
transportation expenses, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: April 10, 2000.

Togo D. West, Jr.,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, VA amends 38 CFR part 21
(subpart K) as set forth below:

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart K—AIl Volunteer Force
Educational Assistance Program
(Montgomery Gl Bill—Active Duty)

1. The authority citation for part 21,
subpart K is revised to read as follows:

Authority: 38 U.S.C. 501(a), chs. 30, 36,
unless otherwise noted.

2.1In §21.7042, paragraphs (a)(3)(ii),
(b)(2)(ii), and (c)(4)(ii) are revised to
read as follows:

§21.7042 Basic eligibility requirements.
* * * * *

a * * *

E3)) * * %

(i) Successfully complete (or
otherwise receive academic credit for)
12 semester hours (or the equivalent) in
a program of education leading to a
standard college degree; and

(Authority: 38 U.S.C. 3011, 3012, 3016)
* * * * *

b * *x %

Ez% * % %

(i) Successfully complete (or
otherwise receive academic credit for)
12 semester hours (or the equivalent) in
a program of education leading to a
standard college degree;

(Authority: 38 U.S.C. 3011, 3012, 3016)

* * * * *

(C) * *x %

(4) * % %

(ii) Successfully complete (or
otherwise receive academic credit for)
12 semester hours (or the equivalent) in
a program of education leading to a

standard college degree.

3. In § 21.7044, paragraphs (a)(3)(ii)
and (b)(3)(ii) are revised to read as
follows:

§21.7044 Persons with eligibility under 38
U.S.C. chapter 34.
* * * * *

(a) * * %

(3) * *x %

(ii) Successfully complete (or
otherwise receive academic credit for)
12 semester hours (or the equivalent) in
a program of education leading to a
standard college degree. This may be
done at any time.

* * * * *

(b) * % %

(3) * % *

(ii) Successfully complete (or
otherwise receive academic credit for)
12 semester hours (or the equivalent) in
a program of education leading to a
standard college degree. This may be
done at any time.

(Authority: 38 U.S.C. 3012 (a), (b))

* * * * *

4. In §21.7045, paragraphs (b)(3)(i)
and (c)(3)(i) are revised to read as
follows:

§21.7045 Eligibility based on involuntary
separation or voluntary separation.
* * * * *

(b) * *x %

(3) Educational requirement. (i)
Before the date on which VA receives
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the individual’s application for
educational assistance under subpart K
of this part, the individual must have:

(A) Successfully completed the
requirements of a secondary school
diploma (or equivalency certificate); or

(B) Successfully completed (or
otherwise received academic credit for)
12 semester hours (or the equivalent) in
a program of education leading to a
standard college degree.

(C) * x %

(3) Educational requirement. (i)
Before the date on which VA receives
the individual’s application for
educational assistance under subpart K
of this part, the individual must have:

(A) Successfully completed the
requirements of a secondary school
diploma (or equivalency certificate); or

(B) Successfully completed (or
otherwise received academic credit for)
12 semester hours (or the equivalent) in
a program of education leading to a

standard college degree.

[FR Doc. 00-9603 Filed 4-17-00; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA-4091a; FRL—6568-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Approval of VOC and
NOx RACT Determinations for
Individual Sources

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Commonwealth of Pennsylvania’s State
Implementation Plan (SIP). The
revisions impose reasonably available
control technology (RACT) on twenty-
six major sources of volatile organic
compounds (VOC) and nitrogen oxides
(NOx) located in Pennsylvania. EPA is
approving these revisions to establish
RACT requirements in the SIP in
accordance with the Clean Air Act.

DATES: This rule is effective on June 19,
2000 without further notice, unless EPA
receives adverse written comment by
May 18, 2000. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Written comments should
be mailed to Kathleen Henry, Chief,
Permits and Technical Assessment
Branch, Air Protection Division,
Mailcode 3AP11, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460; and the
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
Kelly L. Bunker at (215) 814-2177 for
information on sources #1-18 (or via e-
mail at bunker.kelly@epa.gov) or Melik
Spain at (215) 814—2299 for information
on sources #19-26 (or via e-mail at
spain.melik@epa.gov). While
information may be requested via e-
mail, any comments must be submitted
in writing to the above Region III
address.

SUPPLEMENTARY INFORMATION:
I. Background

On August 1, 1995, January 6, 1995,
June 14, 1995, December 8, 1995, May
31, 1995, May 2, 1996, March 21, 1996,
September 13, 1996, November 4, 1997,
March 24, 1998, December 7, 1998,
February 2, 1999, March 3, 1999, April
9, 1999, April 20, 1999 and July 28,
1999, the Commonwealth of
Pennsylvania submitted formal
revisions to its State Implementation
Plan (SIP). On March 24, 1998, May 29,
1998, October 2, 1998, October 16, 1998,
December 7, 1998, February 2, 1999,
April 9, 1999 and June 22, 1999, the
Commonwealth submitted
supplemental information pertaining to
the Cogentrix, Scrubgrass Generating
Company, Indiana University of
Pennsylvania, INDSPEC, Wheelabrator-
Frackville, Piney Creek, Harrisburg
Steam Works and the four PP&L
revisions, respectively. On July 24,
1998, PADEP submitted materials which
replaced the May 2, 1996 submittal for
Transit America Inc. Each source
subject to this rulemaking will be
identified and discussed below. Any
plan approvals and operating permits
submitted coincidentally with those
being approved in this document, and

not identified below, will be addressed
in a separate rulemaking action.

Pursuant to sections 182(b)(2) and
182(f) of the Clean Air Act (CAA),
Pennsylvania is required to implement
RACT for all major VOC and NOx
sources by no later than May 31, 1995.
The definition of a major source is
determined by its size, location, the
classification of that area and whether it
is located in the ozone transport region
(OTR), which is established by the CAA.
The Pennsylvania portion of the
Philadelphia-Wilmington-Trenton
ozone nonattainment area (the
Philadelphia area) consists of Bucks,
Chester, Delaware, Montgomery, and
Philadelphia Counties and is classified
as severe. The remaining counties in
Pennsylvania are designated as
nonattainment are classified as either
moderate or marginal. However, under
section 184 of the CAA, at a minimum,
moderate area requirements for
stationary sources, including RACT as
specified in sections 182(b)(2) and
182(f), apply throughout the OTR.
Therefore, RACT is applicable statewide
in Pennsylvania. The Pennsylvania
submittals that are the subject of this
document are meant to satisfy the RACT
requirements for twenty-six specific
sources.

Summary of SIP Revision

The details of the RACT requirements
for the source-specific plan approvals,
operating permits and compliance
permit can be found in the docket and
accompanying technical support
documents (TSD) and will not be
reiterated in this document. Briefly,
EPA is approving a revision to the
Pennsylvania SIP pertaining to the
determination of RACT for twenty-six
major sources. Several of the plan
approvals and operating permits contain
conditions which are not relevant to the
determination of VOC or NOx RACT.
These provisions are not included in
Pennsylvania’s SIP revision requests
these sources.

RACT Determinations

The following table identifies the
individual compliance permit, plan
approvals, and operating permits EPA is
approving. The specific emission
limitations and other RACT
requirements for these sources are
summarized in the accompanying
technical support documents, which are
available upon further request from the
EPA Region III office listed in the
ADDRESSES section of this document.
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Pennsylvania—VOC and NOx Ract Determinations for Individual Sources

Plan approval (PA#)
Operating Permit (OP; “Mai "
Source County pCompl?ance Pelgmit#) Source type Majolrl stou;ce
(CP#) pollutan
(date of issuance)
1. Allegheny Ludlum Steel Corporation ............. Westmoreland .............. OP 65-000-137 (5/17/ | Specialty steel manu- NOx
99). facturing.
2. Cogentrix-Ringgold Cogeneration Facility ..... Jefferson ..o OP 33-137 (1/27/98), ULtlity v NOx
PA.
33-302-014 (11/15/
90), PA.
33-399-004 (10/31/88).
3. Doverspike Brothers Coal CO .........ccceeueeneee. Jefferson ........cccceeeeene OP 33-007 (1/23/99) ... | Utility ....coeevveriieriiianne NOx & VOC
4. Edison Mission Energy Homer City Coal | Indiana ..........ccccceeeunene OP 32-000-132 (5/17/ | Utility ....ccccoveviriiriinnene NOx
Processing Plant. 99).
5. Harrisburg Steam Works, Ltd ..........ccccceeeee. Dauphin ......ccccovcieninen. OP 22-2005 (3/23/99) | Cogeneration facility .... | NOx
6. Indiana University of Pennsylvania ................ Indiana ......ccccoceviiiennnnn. OP 32-000-200 (9/24/ | Cogeneration facility .... | NOx & VOC
98).
7. INDSPEC Chemical Corporation ................... Butler ......ccoovvviiiennn. PA 10-021 (10/19/98) | Chemical manufac- NOx & VOC
turing facility.
8. Pennsylvania Power & Light Co. (PP&L)—AI- | Lehigh ......ccccccevvennnnnn. OP 39-0009 (6/1/99) ... | Utility ....cccooveriirrniainnne NOx
lentown Facility.
9. PP&L—Fishbach Facility ........cccccccevvviieennn. Schuylkill .......cccooeveeenee OP 54-0011 (6/1/99) ... | Utility ....coeovvvviieriininnne NOx
10. PP&L—Harwood Facility ..........cccccoevrcuieninene Luzerne ........cccceeeeens OP 40-0016 (6/1/99) ... | Utility ......ccceeviriiriinnnene NOx
11. PP&L—Jenkins Facility ............ Luzerne .... OP 40-0017 (6/1/99) ... | Utility . NOx
12. Piney Creek Ltd. Partnership ... Clarion ..... OP 16-127 (12/18/98) Utility . NOx
13. Scrubgrass Generation Co .........c.cccocveieeenne Venango ......c.ccceceeeneeen. OP 61-181 (4/30/98) ... | Utility ....cooevveeiirriieinne NOx
14. Statoil Energy power Paxton, LP ................. Dauphin ......ccccovciennen. OP 22-2015 (6/30/99) | Cogeneration facility .... | NOx
15. Stoney Creek Technologies, L.L.C .............. Delaware ..........ccooeeen. CP 23-0002 (2/24/99) | Chemical manufac- NOx & VOC
turing facility.
16. SUperpac, INC. .....ccoceevieiieenierie e BuCkS ..ooeiiiieen OP 09-0003 (3/25/99) | Graphic arts ................. vOC
17. Transit America INC. ........cccevvevciieniiiiiieines Philadelphia PA 1563 (6/11/98) ....... Industrial boilers .......... NOx
18. Wheelabrator Frackville Energy Company .. | Schuylkill ......... OP 54-0005 (9/18/98) | Utility ........cceevvennee.
19. American Bank Note CO ........ccccoeeeviieeennnn. Montgomery OP 46-0075 (8/10/98) | Graphic arts
20. Atlas Roofing Corporation ...........ccccceeveeeen. BuckS ..ocoviiiiiiien OP 09-0039 (3/10/99) | Synthetic materials ...... vOC
21. Beckett ....ooooiiiiiiin Chester .....ccccoevveveeenn. OP 15-0040 (7/8/97) ... | Graphic arts ................. VOC
22. Cove Shoe Company ...... Blair ....cccoevviiiiins OP 07-02028 (4/7/99) | Surface coating .. vOC
23. Fleetwood Motor Homes . Northumberland .... OP 49-0011 (10/30/98) | Surface coating ..... vOC
24. Hedstrom Corporation ...........ccccceeeeveeneenenen Bedford ........cccecveien. OP 05-02002A (4/8/99) | Surface coating ............ vOC
25. International Business Systems ................... Montgomery OP 46-0049 (10/29/98) | Graphic arts
26. Klearfold .......cccccovvveiieiiiiiiiens Bucks .............. OP 09-0012 (4/15/99) | Graphic arts ...
27. National Label Company Montgomery OP 46-0040 (7/28/97) | Graphic arts

EPA is publishing this rule without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This direct final rule will be
effective on June 19, 2000 without
further notice unless we receive adverse
comment by May 18, 2000. If EPA
receives adverse comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

II. Final Action

EPA is approving SIP revisions
submitted by the Commonwealth of
Pennsylvania which consist of four plan
approvals, twenty-three operating
permits and one compliance permit
imposing RACT on twenty-six
individual major sources of NOx and/or
VOC.

III. Administrative Requirements

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the

Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
For the same reason, this rule also does
not significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
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and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings’ issued under the
executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules: (1) Rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability establishing source-
specific requirements for twenty-six
named sources.

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 19, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
approving Pennsylvania’s source-
specific RACT requirements for twenty-
six sources may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Nitrogen
dioxide, Ozone.

Dated: March 19, 2000.

Bradley M. Campbell,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraph (c)(140) to read as
follows:

§52.2020 Identification of plan.
* * * * *
(C] * % %

(140) Revisions to the Pennsylvania
Regulations, Chapter 129.91 pertaining
to VOC and NOx RACT, submitted on
August 1, 1995, January 6, 1995, June
14, 1995, December 8, 1995, May 31,
1995, May 2, 1996, March 21, 1996,
September 13, 1996, February 2, 1999,
March 3, 1999, April 9, 1999 and July
28, 1999 and supplements submitted on
March 24, 1998, May 29, 1998, July 24,
1998, October 2, 1998, October 16, 1998,
December 7, 1998, February 2, 1999,
April 9, 1999 and June 22, 1999.

(i) Incorporation by reference.

(A) Twenty-one letters submitted by
the Pennsylvania Department of
Environmental Protection transmitting
source-specific VOC and/or NOx RACT
determinations in the form of plan
approvals or operating permits on the
following dates: August 1, 1995, January
6, 1995, June 14, 1995, December 8,
1995, May 31, 1995, May 2, 1996, March

21, 1996, September 13, 1996,
November 4, 1997, March 24, 1998,
December 7, 1998, February 2, 1999,
March 3, 1999, April 9, 1999, April 20,
1999 and July 28, 1999 and supplements
submitted on March 24, 1998, May 29,
1998, July 24, 1998, October 2, 1998,
October 16, 1998, December 7, 1998,
February 2, 1999, April 9, 1999 and June
22, 1999.

(B) Plan approvals (PA), Operating
permits (OP), Compliance Permits (CP):

(1) Allegheny Ludlum Steel
Corporation, Westmoreland County, OP
65—000-137, effective date of May 17,
1999, except for the expiration date and
Condition 7;

(2) Cogentrix-Ringgold Cogeneration
Facility, Jefferson County, OP 33-137,
effective date of January 27, 1998, PA
33-302-014, effective date of November
15, 1990, OP 33-302-014, issued May
31, 1993, PA 33-399-004, effective date
of October 31, 1988, and OP 33-399—
004, issued on May 31, 1993, except for
all ton per year limits and expiration
dates in these permits, for Conditions 4,
5, and 6 in PA 33-302-014, for
Condition 2 in OP 33-302-014, for
Conditions 1, 2, 3, 4b, 4c, 4d, 4e, 5, 6,
7,8,9,10,12, 13, 14, 15, and 16 in PA
33-399-004, and for Condition 2 in OP
33-399-004.

(3) Doverspike Brothers Coal Co.,
Jefferson County, OP 33-007, effective
date of January 13, 1999;

(4) Edison Mission Energy Homer City
Generation L.P., Indiana County, OP 32—
000-132, effective date of May 17, 1999;

(5) Harrisburg Steam Works, Ltd,
Dauphin County, OP 22-02005,
effective date of March 23, 1999, except
for Conditions 5, 8, 11, 9, 10,18, 19, 22,
23, 24 and the expiration date;

(6) Indiana University of
Pennsylvania, Indiana County, OP 32—
000-200, effective date of September 24,
1998, except for the expiration date and
Conditions 5, 7, 10, 12, 20, 21, and 22;

(7) INDSPEC Chemical Corporation,
Butler County, PA 10-021, effective date
of October 19, 1998 except for Condition
4, 5, the ton/year limits in Condition 8,
9, 18, 19 and all attachments;

(8) Pennsylvania Power & Light Co.
(PP&L)—Allentown Facility, Lehigh
County, OP 39-0009, effective date of
June 1, 1999, except for the expiration
date;

(9) PP&L—Fishbach Facility,
Schuylkill County, OP 54-0011, issued
June 1, 1999, except for the expiration
date;

(10) PP&L—Harwood Facility,
Luzerne County, OP 40-0016, effective
date of June 1, 1999, except for the
expiration date;

(11) PP&L—Jenkins Facility, Luzerne
County, OP 40-0017, effective date of
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June 1, 1999, except for the expiration
date;

(12) Piney Creek Ltd. Partnership,
Clarion County, OP 16-127, effective
date of December 18, 1998 except for the
ton per year and #/hr limits in
Condition 4, Conditions 5 and 9;

(13) Scrubgrass Generating Co. L.P.,
Venango County, OP 61-181, April 30,
1998, except for Conditions 4, 6, 7, and
9;

(14) Statoil Energy Power Paxton, LP,
Dauphin County, OP 22-02015,
effective date of June 30, 1999 except for
the expiration date and Conditions 6,
16, 19 and 20;

(15) Stoney Creek Technologies,
L.L.C., Delaware County, CP-23-0002,
effective date of February 24, 1999
except for Conditions 4, 6, 10.A.2,
10.B—D and 11 and the expiration date;

(16) Superpac, Inc., Bucks County,
OP-09-0003, effective date of March 25,
1999; except for Conditions 4, 5, 6.a, 7,
8 (as it relates to Conditions 5 and 7 in
subparagraph 8a and 8b), 9.a, 9.b, 10
and 11.b, c, e, g and h and the
expiration date;

(17) Transit America Inc.,
Philadelphia County, PA, PLID: 1563,
effective date of June 11, 1997, except
for the expiration date and Conditions 4
and 5;

(18) Wheelabrator Frackville Energy
Company, Schuylkill County, OP 54—
0005, effective date of September 18,
1998, except for the particulate and SO2
emission limits found in Condition 4,
Condition 5, 6, 7, 9, 10, 11, 12 and 13
and the expiration date;

(19) American Bank Note Co.,
Montgomery County, OP-46-0075,
effective date of August 10, 1998 except
Conditions 4.a, 12, 13, 14, and 15;

(20) Atlas Roofing Corporation, Bucks
County, OP-09-0039, effective date of
March 10, 1999, except for Conditions 6,
7, 8.b, 9-15 and the expiration date;

(21) Beckett Corporation, Chester
County, OP-15-0040, effective date of
July 8, 1997, except for Conditions 9-17
and the expiration date;

(22) Cove Shoe Company, Blair
County, OP 07-02028, effective date of
April 7, 1999, except for Conditions 5,
10 and the expiration date;

(23) Fleetwood Motor Homes,
Northumberland County, OP 49-0011,
effective date of October 30,1998, except
for Conditions 3, 5, 23—31 and the
expiration date;

(24) Hedstrom Corporation, Bedford
County, OP 05—02002A, effective date of
April 8, 1999, except for Conditions 5,
6, 8,9, 10,12, 15.a, 16, 17, 18 and the
expiration date;

(25) Klearfold Inc., Bucks County,
OP-09-0012, effective date of April 15,

1999, except for Conditions 4, 6, 7-10,
12.F, 13-22 and the expiration date;

(26) National Label Company,
Montgomery County, OP—-46-0040,
effective date of July 28, 1997, except for
the expiration date and Conditions 3, 4,
5,6, 7, 11, the Ton per year limit in
Condition 12, 14—-16.

(ii) Additional Material.

(A) Remainder of the Commonwealth
of Pennsylvania’s August 1, 1995,
January 6, 1995, June 14, 1995,
December 8, 1995, May 31, 1995, May
2, 1996, March 21, 1996, November 4,
1997, March 24, 1998, December 7,
1998, February 2, 1999, March 3, 1999,
April 9, 1999 and April 20, 1999 and
March 24, 1998, May 29, 1998, July 24,
1998, October 2, 1998, October 16, 1998,
December 7, 1998, February 2, 1999,
April 9, 1999, June 22, 1999 and July 28,
1999 VOC and NOx RACT SIP
submittals and supplements.

(B) Letter from the Pennsylvania
Department of Environmental
Protection, dated 2/25/2000, clarifying
which provisions of its RACT permits
are to be incorporated into the
Pennsylvania State Implementation
Plan.

[FR Doc. 00-9382 Filed 4—17-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[ME-003-01-7004a; A-1-FRL-6572-8]

Approval and Promulgation of Air
Quality Implementation Plans; Maine;
RACT for VOC Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving several
State Implementation Plan (SIP)
revisions submitted by the State of
Maine. EPA is also issuing a limited
approval of one regulation submitted as
a SIP revision by the State of Maine.
These SIP revisions establish
requirements for certain facilities which
emit volatile organic compounds
(VOCQs). The intended effect of this
action is to approve these revisions into
the Maine SIP. This action is being
taken in accordance with the Clean Air
Act (CAA or Act).

DATES: This direct final rule is effective
on June 19, 2000 without further notice,
unless EPA receives adverse comment
by May 18, 2000. If adverse comment is
received, EPA will publish a timely
withdrawal of the direct final rule in the

Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Comments may be mailed to
David Conroy, Unit Manager, Air
Quality Planning Unit (mail code CAQ),
U.S. Environmental Protection Agency,
Region I, One Congress Street, Boston,
MA 02114-2023. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours, by appointment
at the Office Ecosystem Protection, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 11th
floor, Boston, MA and the Bureau of Air
Quality Control, Department of
Environmental Protection, 71 Hospital
Street, Augusta, ME 04333.

FOR FURTHER INFORMATION CONTACT:
Anne E. Arnold, (617) 918-1047,
arnold.anne@epa.gov.

SUPPLEMENTARY INFORMATION: Today’s
action addresses several State
Implementation Plan (SIP) revisions
submitted by the Maine Department of
Environmental Protection (DEP). These
SIP submittals contain reasonably
available control technology (RACT)
requirements for certain VOC sources.

On November 3, 1993, EPA received
a formal State Implementation Plan
(SIP) submittal from the Maine
Department of Environmental Protection
(DEP) containing Chapter 134
“Reasonably Available Control
Technology for Facilities that Emit
Volatile Organic Compounds.” In
addition, on April 28, 1995, Maine DEP
submitted a revised version of this rule
to EPA as a SIP revision in order to
address several issues EPA had
identified with the previous submittal.
Furthermore, Maine DEP also
subsequently submitted source specific
SIP revisions for several VOC sources on
January 10, 1996, July 1, 1997, October
9, 1997, November 14, 1997, and
December 10, 1997.

Background

On November 15, 1990, amendments
to the 1977 Clean Air Act were enacted.
Public Law 101-549, 104 Stat. 2399,
codified at 42 U.S.C. 7401-7671q. In
Maine, pursuant to the Clean Air Act
Amendments (CAAA) of 1990, the
Portland area (York, Sagadahoc, and
Cumberland counties), the Lewiston-
Auburn area (Androscoggin and
Kennebec counties), and the Knox and
Lincoln Counties area were designated
as moderate ozone nonattainment areas
and the Hancock and Waldo counties
area was designated as a marginal ozone
nonattainment area. See 56 FR 56694
(Nov. 6, 1991).

Section 182(b)(2) of the amended Act
requires states to adopt RACT rules for
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all areas designated nonattainment for
ozone and classified as moderate or
above. There are three parts to the
section 182(b)(2) RACT requirement: (1)
RACT for sources covered by an existing
Control Technique Guideline (CTG)—
i.e., a CTG issued prior to the enactment
of the CAAA of 1990; (2) RACT for
sources covered by a post-enactment
CTG; and (3) all major sources not
covered by a CTG, i.e., non-CTG
sources. As previously mentioned, three
areas in Maine were designated
moderate ozone nonattainment areas.
These areas were thus subject to the
section 182(b)(2) RACT requirement.

Furthermore, the State of Maine is
located in the Northeast Ozone
Transport Region (OTR). The entire
State is, therefore, subject to section
184(b) of the amended CAA. Section
184(b) requires that RACT be
implemented in the entire state for all
VOC sources covered by a CTG issued
before or after the enactment of the
CAAA of 1990 and for all major VOC
sources (defined as 50 tons per year for
sources in the OTR).

A CTG is a document issued by EPA
which establishes a presumptive norm
for RACT for a specific VOC source
category. Under the pre-amended CAA,
EPA issued CTG documents for 29
categories of VOC sources. Maine has
previously addressed all of EPA’s pre-
1990 CTGs and EPA has approved
Maine’s submittals for these source
categories. See 57 FR 3946, 58 FR
15281, 59 FR 31154, and 60 FR 33730.
Today’s document addresses
requirements adopted by Maine
pursuant to the non-CTG and new (i.e.,
post-1990) CTG requirements of the
CAA.

Section 183 of the amended CAA
requires that EPA issue 13 new CTGs.
Appendix E of the General Preamble of
Title I (57 FR 18077) lists the categories
for which EPA plans to issue new CTGs.
On November 15, 1993, EPA issued a
CTG for Synthetic Organic Chemical
Manufacturing Industry (SOCMI)
Distillation Operations and Reactor
Processes. Also, on August 27, 1996,
EPA issued a CTG for shipbuilding and
repair operations and on May 26, 1996,
EPA issued a CTG for wood furniture
finishing operations. Furthermore, on
March 27, 1998, EPA issued a CTG for
aerospace coating operations. CTGs for
the remaining Appendix E categories
have not yet been issued.

EPA’s Evaluation of Maine’s Submittals

(A) New CTGs

In response to the CAA requirement
to adopt RACT for all sources covered
by a new CTG, on November 15, 1994,

Maine submitted a negative declaration
for the SOCMI Distillation and Reactors
Processes CTG categories. Through the
negative declaration, the State of Maine
is asserting that there are no sources
within the State that would be subject
to a rule for these source categories. EPA
is approving this negative declaration
submittal as meeting the section
182(b)(2) and section 184(b) RACT
requirements for these two source
categories. However, if evidence is
submitted by May 18, 2000 that there
are existing sources within the State of
Maine that, for purposes of meeting the
RACT requirements, would be subject to
a rule for these categories, if developed,
such comments would be considered
adverse and EPA would withdraw its
approval action on the negative
declarations.

EPA’s shipbuilding CTG applies to
shipbuilding and ship repair coating
sources which are major VOC sources,
i.e., those with the potential to emit 50
tons or more per year in Maine. On
October 9, 1997, Maine submitted a SIP
revision for Portsmouth Naval Shipyard.
EPA has evaluated the license submitted
for this facility and has found it to be
approvable. Generally, the facility is
required to meet the VOC coating limits
recommended by EPA’s shipbuilding
CTG. The specific requirements
imposed on Portsmouth Naval Shipyard
and EPA’s evaluation of these
requirements are detailed in a
memorandum dated March 17, 2000,
entitled “Technical Support
Document—Maine—RACT for VOC
sources” (TSD). Copies of this document
are available, upon request, from the
EPA Regional Office listed in the
ADDRESSES section of this document. In
addition, the Bath Iron Works facility in
Bath, Maine is also subject to EPA’s
shipbuilding CTG. Maine DEP has not
yet addressed VOC RACT for this
facility but will need to do so in order
to fulfill the State’s new CTG CAA
obligations.

EPA’s CTG for wood furniture
finishing operations applies to facilities
with the potential to emit 25 tons of
VOC or more per year. EPA is aware of
at least two facilities in Maine which
may be covered by this CTG. They are
Moosehead Manufacturing’s Monson
and Dover-Foxcroft plants. Maine needs
to address these facilities, as well as any
other facilities to which the wood
furniture CTG may be applicable, in
order to fulfill the State’s new CTG CAA
obligations.

EPA’s CTG for aerospace coating
operations applies to facilities with the
potential to emit 25 tons of VOC or more
per year. EPA is aware of at least one
source in Maine, Pratt & Whitney,

which may be covered by this CTG.
Maine needs to address this facility, as
well as any other facilities to which the
aerospace CTG may be applicable, in
order to fulfill the state’s new CTG CAA
obligations.

(B) Chapter 134 Regulation

Maine’s Chapter 134 regulation
requires major non-CTG VOC sources to
implement RACT. The rule is based on
EPA Region I's working draft rule
entitled ‘““Reasonably Available Control
Technology for Facilities that Emit
Volatile Organic Compounds” and
EPA’s national “Model Volatile Organic
Compound Rules for Reasonably
Available Control Technology” (June
1992).

Maine’s Chapter 134 is generally
consistent with EPA guidance, however,
there is one outstanding issue associated
with this regulation. This issue involves
the generic nature of the rule and is
further discussed below. In addition,
there are two other aspects of the rule
which are somewhat unique to Maine’s
regulation. These issues are also further
discussed below.

(1) Outstanding Issue: Generic Nature of
the Regulation

Maine’s Chapter 134 establishes three
RACT options. The first two options are
methods of achieving RACT by either:
(a) operating a system to capture and
control VOC emissions such that total
VOC emissions do not exceed 15% of
the uncontrolled daily VOC emissions;
or (b) reducing VOC use and emissions
such that total VOC emissions do not
exceed 20% of the total daily VOC
emissions in calendar year 1990
(calculated on either a mass of VOC per
mass of solids applied basis for surface
coating sources or a mass of VOC per
unit of production basis). The third
method, stated in section 3(A)(3) of the
rule, is to submit a variety of strategies
as an alternative compliance plan to
reduce VOC emissions.

Since the first two options of Chapter
134 define presumptive norms for
RACT, that portion of the regulation
meets the requirements of section 182 of
the CAA. However, since the third
option describes a process by which
RACT can be defined but does not
define RACT as required by the CAA,
this portion of the rule is not
approvable. Maine must define
explicitly, and have approved by EPA,
RACT for all of those sources which do
not conform to the presumptive RACT
options outlined in the regulation.

Maine has submitted to EPA many,
although not all, of the necessary single
source SIP revisions. Specifically, SIP
revisions have been submitted for all of
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the applicable sources in the following
counties: York, Sagadahoc, Cumberland,
Androscoggin, Kennebec, Knox,
Lincoln, Hancock, Waldo, Aroostook,
Franklin, Oxford, and Piscataquis. The
sources for which non-CTG VOC RACT
determinations have been submitted are
discussed below in section (C). Maine
must, however, submit, and EPA must
approve, SIP revisions for all of the
remaining sources which do not choose
to conform to the presumptive RACT
options outlined in the regulation in
order for Chapter 134 to be approvable
statewide. These sources are: GP Chip’n
Saw and Mearl Corporation in
Washington County, Irving Tanning in
Somerset County, and Great Northern
Paper’s two facilities in Penobscot
County.

(2) Other Aspects Unique to Maine’s
Rule

There are two other aspects of Chapter
134 which are unique to Maine’s rule.
These are the requirements for pulp and
paper processes and the exemptions
included in the rule. Section 3(A)(4) of
Chapter 134 (Option D) specifically
addresses VOC RACT requirements for
pulp and paper processes. For example,
Option D requires that emissions from
the digester system, multiple effect
evaporator systems, condensate stripper
systems, smelt tanks, and lime kilns be
controlled through incineration or wet
scrubber systems in accordance with
Maine’s Chapter 124 “Total Reduced
Sulfur Control from Kraft Pulp Mills.”
Chapter 134 also includes exemptions
for specific pieces of equipment. For
example, the rule contains an
exemption for kraft recovery boilers.
EPA has determined that the Chapter
134 requirements for pulp and paper
processes and the exemptions included
in the rule are approvable and that the
rule is generally consistent with EPA
guidance with the exception of the
outstanding issue (i.e., the generic
nature of the rule) discussed above. The
specific requirements of Chapter 134
and EPA’s evaluation of these
requirements are detailed in the TSD.
Copies of this document are available,
upon request, from the EPA Regional
Office listed in the ADDRESSES section of
this document.

(C) Non-CTG RACT Determinations

On January 10, 1996, Maine submitted
licenses for the following pulp and
paper facilities: SD Warren Paper
Company (Westbrook and Skowhegan),
Lincoln Pulp and Paper, James River,
International Paper, Boise Cascade, and
Georgia Pacific. Also, on July 1, 1997,
Maine submitted licenses for Champion
International, Boise Cascade, and

International Paper to EPA as a SIP
revision. These facilities are all pulp
and paper mills. These licenses include
conditions which re-state some of the
Chapter 134 Option D requirements.
The licenses also address VOC
emissions from operations that are not
addressed in Option D, such as the
mechanical pulping operations which
occur at Boise Cascade, Champion
International, and International Paper.

In addition to the pulp and paper
licenses, Maine also submitted a license
for Pioneer Plastics on July 1, 1997.
Pioneer Plastics manufactures specialty
resins and produces a decorative
laminate used for counter tops and
furniture. Generally, Pioneer’s license
requires emissions from certain reactors
to be vented to an incinerator and
emissions from other reactors to be
vented to a vapor condenser. Also, on
November 14, 1997 and December 10,
1997, Maine submitted licenses for
Prime Tanning and Dexter Shoe. Prime
Tanning is a leather finishing facility.
Prime Tanning’s license includes
provisions which impose work practice
and equipment standards, as well as
VOC coating emission limitations, on
the facility. Dexter Shoe is a shoe
manufacturing facility. The majority of
Dexter’s VOC emissions are generated
through the use of solvent based primers
and adhesives. The use of low VOC
products and the implementation of
certain work practice and equipment
standards were determined to represent
RACT for Dexter. Furthermore, a license
for Nissen Bakeries was submitted to
EPA as a SIP revision on October 9,
1997. The majority of VOC emissions at
this facility resulted from the baking of
yeast-leavened bread. The license issued
to Nissen Bakeries requires that the
facility cease production of yeast
leavened bread by May 15, 1999.

EPA has evaluated the licenses
submitted for all of the facilities listed
above and has found that these licenses
are consistent with EPA guidance. The
specific requirements imposed on each
facility and EPA’s evaluation of these
requirements are detailed in the TSD.
Copies of this document are available,
upon request, from the EPA Regional
Office listed in the ADDRESSES section of
this document.

EPA is publishing this action without
prior proposal because the Agency
anticipates no adverse comments on this
rulemaking. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective June 19, 2000
unless adverse or critical comments are
received by May 18, 2000.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed rule. The EPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time. If no such
comments are received, the public is
advised that this action will be effective
on June 19, 2000.

Final Action

EPA is issuing a full approval of
Maine’s Chapter 134 ‘“Reasonably
Available Control Technology for
Facilities that Emit Volatile Organic
Compounds” as meeting the CAA
sections 182(b)(2)(C) and 184(b) non-
CTG VOC RACT requirements for York,
Sagadahoc, Cumberland, Androscoggin,
Kennebec, Knox, Lincoln, Hancock,
Waldo, Aroostook, Franklin, Oxford,
and Piscataquis Counties. EPA is also
issuing a limited approval of Maine’s
Chapter 134 for Washington, Somerset,
and Penobscot Counties.

In addition, EPA is approving licenses
for the following facilities and
incorporating them into the Maine SIP:
SD Warren Paper Company (Westbrook
and Skowhegan), Lincoln Pulp and
Paper, James River, International Paper,
Georgia Pacific, Pioneer Plastics,
Champion International, Nissen
Bakeries, Prime Tanning, Dexter Shoe,
Portsmouth Naval Shipyard, and Boise
Cascade.

Furthermore, EPA is also approving
Maine’s negative declaration for the
SOCMI Distillation and Reactor
Processes CTG categories as meeting the
CAA VOC RACT requirements for these
source categories.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
Implementation Plan. Each request for
revision to the State Implementation
Plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting federal requirements and
imposes no additional requirements
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beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
For the same reason, this rule also does
not significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under

the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 19, 2000.
Interested parties should comment in
response to the proposed rule rather
than petition for judicial review, unless
the objection arises after the comment
period allowed for in the proposal.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).) Interested parties should
comment in response to the proposed
rule rather than petition for judicial
review, unless the objection arises after
the comment period allowed for in the
proposal.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Ozone,
Reporting and recordkeeping
requirements.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Maine was approved by the Director of the
Federal Register on July 1, 1982.

Dated: March 24, 2000.
Mindy S. Lubber,
Regional Administrator, EPA New England.
Part 52 of chapter [, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart U—Maine

2. Section 52.1020 is amended by
adding paragraph (c)(45) to read as
follows:

§52.1020 Identification of plan.
* * * * *

(C) * k%

(45) Revisions to the State
Implementation Plan submitted by the
Maine Department of Environmental
Protection on April 28, 1995, January
10, 1996, July 1, 1997, October 9, 1997,
November 14, 1997, and December 10,
1997.

(i) Incorporation by reference.

(A) Chapter 134 of the Maine
Department of Environmental Protection
regulations entitled ‘Reasonably
Available Control Technology for
Facilities that Emit Volatile Organic
Compounds,” effective in the State of
Maine on February 15, 1995, is granted
a full approval for the following
counties: York, Sagadahoc, Cumberland,
Androscoggin, Kennebec, Knox,
Lincoln, Hancock, Waldo, Aroostook,
Franklin, Oxford, and Piscataquis. This
rule is granted a limited approval for
Washington, Somerset, and Penobscot
Counties.

(B) License Amendment #5 issued by
the Maine Department of Environmental
Protection to Prime Tanning Company
on July 23, 1997.

(C) License Amendment #6 issued by
the Maine Department of Environmental
Protection to Prime Tanning Company
on October 27, 1997.

(D) License issued by the Maine
Department of Environmental Protection
to JJ Nissen Baking Company on
February 25, 1997.

(E) License Amendment #4 issued by
the Maine Department of Environmental
Protection to Portsmouth Naval
Shipyard on July 25, 1997.

(F) License issued by the Maine
Department of Environmental Protection
to Dexter Shoe Company on December
5, 1996.

(G) License Amendment #1 issued by
the Maine Department of Environmental
Protection to Dexter Shoe Company on
October 20, 1997.

(H) License Amendment #3 issued by
the Maine Department of Environmental
Protection to Pioneer Plastics
Corporation on June 16, 1997.

(I) License Amendment #10 issued by
the Maine Department of Environmental
Protection to Georgia Pacific
Corporation on January 4, 1996.
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(J) License Amendment #5 issued by
the Maine Department of Environmental
Protection to Champion International
Corporation on January 18, 1996.

(K) License Amendment #8 issued by
the Maine Department of Environmental
Protection to International Paper
Company on October 4, 1995.

(L) License Amendment #9 issued by
the Maine Department of Environmental
Protection to International Paper
Company on December 13, 1995.

(M) License Amendment #6 issued by
the Maine Department of Environmental
Protection to James River Corporation
on December 8, 1995.

(N) License Amendment #8 issued by
the Maine Department of Environmental

Protection to Lincoln Pulp and Paper
Co. on December 18, 1995.

(O) License Amendment #14 issued
by the Maine Department of
Environmental Protection to S.D.
Warren Paper Company’s Westbrook,
Maine facility on December 18, 1995.

(P) License Amendment #14 issued by
the Maine Department of Environmental
Protection to S.D. Warren Paper
Company’s Skowhegan, Maine facility
on October 4, 1995.

(Q) License Amendment #15 issued
by the Maine Department of
Environmental Protection to S.D.
Warren Paper Company’s Skowhegan,
Maine facility on January 9, 1996.

Protection to Boise Cascade Corporation
on December 20, 1995.

(ii) Additional materials

(A) Letter from the Maine Department
of Environmental Protection dated
November 15, 1994 stating a negative
declaration for the Synthetic Organic
Chemical Manufacturing Industry
Distillation and Reactors Control
Technique Guideline categories.

(B) Nonregulatory portions of the
submittal.

3.In §52.1031, Table 52.1031 is
amended by adding new state citations
for Chapter 134 to read as follows:

§52.1031 EPA-approved Maine

(R) License Amendment #11 issued by Regulations

the Maine Department of Environmental

* * * * *

TABLE 52.1031—EPA-APPROVED RULES AND REGULATIONS

Date adopted

Date approved Federal Register

State citation Title/Subject by State by EPA citation 52.1020
* * * * * * *

134 i Reasonably Available Con- 2/8/95 4/18/00 [Insert FR cita- (c)(45) .... Regulation fully approved for
trol Technology for Facili- tion from pub- the following counties:
ties that Emit Volatile Or- lished date]. York, Sagadahoc, Cum-
ganic Compounds. berland, Androscoggin,

Kennebec, Knox, Lincoln,
Hancock, Waldo, Aroos-
took, Franklin, Oxford, and
Piscataquis. Regulation
granted a limited approval
for Washington, Somerset,
and Penobscot Counties.

134 s Reasonably Available Con- 2/25/97 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- tion from pub- for JJ Nissen Baking
ties that Emit Volatile Or- lished date]. Company.
ganic Compounds.

134 s Reasonably Available Con- 7123197 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- 10/27/97 tion from pub- for Prime Tanning.
ties that Emit Volatile Or- lished date].
ganic Compounds.

134 s Reasonably Available Con- 7125197 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- tion from pub- for Portsmouth Naval
ties that Emit Volatile Or- lished date]. Shipyard.
ganic Compounds.

134 s Reasonably Available Con- 12/5/96 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- 10/20/97 tion from pub- for Dexter Shoe.
ties that Emit Volatile Or- lished date].
ganic Compounds.

134 s Reasonably Available Con- 6/16/97 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- tion from pub- for Pioneer Plastics.
ties that Emit Volatile Or- lished date].
ganic Compounds.

134 s Reasonably Available Con- 1/4/96 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- tion from pub- for Georgia Pacific.
ties that Emit Volatile Or- lished date].
ganic Compounds.

134 s Reasonably Available Con- 1/18/96 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- tion from pub- for Champion Inter-
ties that Emit Volatile Or- lished date]. national.
ganic Compounds.

134 s Reasonably Available Con- 10/4/95 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- 12/13/95 tion from pub- for International Paper.
ties that Emit Volatile Or- lished date].
ganic Compounds.

134 s Reasonably Available Con- 12/8/95 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination

trol Technology for Facili-
ties that Emit Volatile Or-
ganic Compounds.

tion from pub-
lished date].

for James River.
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TABLE 52.1031—EPA-APPROVED RULES AND REGULATIONS—Continued

Date adopted Date approved

Federal Register

State citation Title/Subject by State by EPA citation 52.1020

134 i Reasonably Available Con- 12/18/95 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- tion from pub- for Lincoln Pulp and
ties that Emit Volatile Or- lished date]. Paper.
ganic Compounds.

134 i Reasonably Available Con- 12/18/95 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- tion from pub- for SD Warren Paper
ties that Emit Volatile Or- lished date]. Company’s Westbrook,
ganic Compounds. Maine facility.

134 i Reasonably Available Con- 10/4/95 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- 1/9/96 tion from pub- for SD Warren Paper
ties that Emit Volatile Or- lished date]. Company’s Skowhegan,
ganic Compounds. Maine facility.

134 i Reasonably Available Con- 12/20/95 4/18/00 [Insert FR cita- (c)(45) .... VOC RACT determination
trol Technology for Facili- tion from pub- for Boise Cascade.
ties that Emit Volatile Or- lished date].
ganic Compounds.

* * * * * * *

[FR Doc. 00-9537 Filed 4—17-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 60, 61, and 63

[FRL-6577-1]

Standards of Performance for New
Stationary Sources (NSPS) and
National Emission Standards for
Hazardous Air Pollutants (NESHAP);
Delegation of Authority to the States of
lowa; Kansas; Missouri; Nebraska;
Lincoln-Lancaster County, NE; and
City of Omaha, NE

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule and delegation of
authority.

SUMMARY: The states of Iowa, Kansas,
Missouri, Nebraska, and the local
agencies of Lincoln-Lancaster County,
Nebraska, and city of Omaha, Nebraska,
have submitted updated regulations for
delegation of the EPA authority for
implementation and enforcement of
NSPS and NESHAP. The submissions
cover new EPA standards and, in some
instances, revisions to standards
previously delegated. EPA’s review of
the pertinent regulations shows that
they contain adequate and effective
procedures for the implementation and
enforcement of these Federal standards.
This action informs the public of
delegations to the above-mentioned
agencies.

DATES: This rule is effective on May 18,
2000. The dates of delegation can be

found in the SUPPLEMENTARY

INFORMATION; section of this document.

ADDRESSES: Copies of the documents

relevant to this action are available for

public inspection during normal
business hours at the Environmental

Protection Agency, Air Planning and

Development Branch, 901 North 5th

Street, Kansas City, Kansas 66101.

Effective immediately, all
notifications, applications, reports, and
other correspondence required pursuant
to the newly delegated standards and
revisions identified in this notice

should be submitted to the Region 7

office, and, with respect to sources

located in the jurisdictions identified in
this notice, to the following addresses:

Iowa Department of Natural Resources,
Air Quality Bureau, 7900 Hickman
Road, Urbandale, Iowa 50322.

Kansas Department of Health and
Environment, Bureau of Air Quality
and Radiation, Building 283, Forbes
Field, Topeka, Kansas 66620.

Missouri Department of Natural
Resources, Air Pollution Control
Program, Jefferson State Office
Building, P.O. Box 176, Jefferson
City, Missouri 65102.

Nebraska Department of Environmental
Quality, Air and Waste
Management Division, P.O. Box
98922, Statehouse Station, Lincoln,
Nebraska 68509.

Lincoln-Lancaster County Air Pollution
Control Agency, Division of
Environmental Health, 3140 “N”
Street, Lincoln, Nebraska 68510.

City of Omaha, Public Works
Department, Air Quality Control
Division, 5600 South 10th Street,
Omaha, Nebraska 68510.

FOR FURTHER INFORMATION CONTACT:

Wayne Kaiser, Environmental

Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101, (913)
551-7603.

SUPPLEMENTARY INFORMATION: The
supplementary information is organized
in the following order:

What does this rule do?

What is the authority for delegation?
What does delegation accomplish?
What is being delegated?

What is not being delegated?

List of Delegation Tables

Table I—NSPS, 40 CFR Part 60
Table I—NESHAPS, 40 CFR Part 61
Table III—NESHAPS, 40 CFR Part 63
Summary of this action

What Does This Rule Do?

EPA is providing notice that it is
delegating authority for implementation
and enforcement of the Federal
standards shown in the tables below to
the state and local air agencies in Region
7. This rule updates the delegation
tables most recently published at 63 FR
1746 (January 12, 1998.)

Section 553(b)(B) of the
Administrative Procedures Act (APA)
provides that an agency may forgo
notice-and-comment rulemaking upon
determination of ““good cause”
published with the rule. EPA considers
these updates to be minor changes
which are not subject to notice-and-
comment rulemaking procedures under
the APA or any other statute.

What Is the Authority for Delegation?

1. Section 111(c)(1) of the Clean Air
Act (CAA) authorizes EPA to delegate
authority to any state agency which
submits adequate regulatory procedures
for implementation and enforcement of
the NSPS program. The NSPS standards
are codified at 40 CFR Part 60.
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2. Section 112(1) of the CAA and 40
CFR Part 63, subpart E, authorizes EPA
to delegate authority to any state or local
agency which submits adequate
regulatory procedures for
implementation and enforcement of
emission standards for hazardous air
pollutants. The hazardous air pollutant
standards are codified at 40 CFR Parts
61 and 63, respectively.

What Does Delegation Accomplish?

Delegation confers primary
responsibility for implementation and
enforcement of the listed standards to
the respective state and local air
agencies. However, EPA also retains the
authority to enforce the standards if it
so desires.

What Is Being Delegated?

Tables I, II, and III below list the
delegated standards. The first date in

each block is the reference date to the
CFR contained in the state rule. In
general, the state has adopted the
applicable standard through this date as
noted in the table. The second date is
the most recent effective date of the
state agency rule for which EPA is
providing or updating the delegation.

What Is Not Being Delegated?

1. EPA regulations effective after the
first date specified in each block have
not been delegated, and authority for
implementation of these regulations is
retained solely by EPA.

2. In some cases, the standards
themselves specify that specific
provisions cannot be delegated. You
should review the standard for this
information.

3. In some cases, the agency rules do
not adopt the Federal standard in its
entirety. Each agency rule (available

from the respective agency) should be
consulted for specific information.

4. In some cases, existing delegation
agreements between EPA and the
agencies limit the scope of the delegated
standards. Copies of delegation
agreements are available from the state
agencies, or from this office.

5. With respect to 40 CFR Part 63,
subpart A, General Provisions (see Table
IIT), EPA has determined that sections
63.6(g), 63.6(h)(9), 63.7(e)(2)(ii) and (f),
63.8(f), and 63.10(f) cannot be delegated.
Additional information is contained in
an EPA memorandum titled “Delegation
of 40 CFR Part 63 General Provisions
Authorities to State and Local Air
Pollution Control Agencies’ from John
Seitz, Director, Office of Air Quality
Planning and Standards, dated July 10,
1998.

List of Delegation Tables

TABLE |.—DELEGATION OF AUTHORITY—PART 60 NSPS—REGION 7

State of State of State of State of
Subpart Source category lowa Kansas Missouri Nebraska
A GeNeral PrOVISIONS .....ccouiiiiiiiieiiieite ettt 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
D Fossil-Fuel Fired Steam Generators for Which Construction is Com- 11/24/98 07/01/98 12/31/98 07/01/97
menced After August 17, 1971. 12/23/98 06/11/99 03/30/00 12/15/98
Da Electric Utility Steam Generating Units for Which Construction is Com- 11/24/98 07/01/98 12/31/98 07/01/97
menced After September 18, 1978. 12/23/98 06/11/99 03/30/00 12/15/98
Db Industrial-Commercial-Institutional Steam Generating Units .............ccccceeuee 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
Dc Small Industrial-Commercial-Institutional Steam Generating Units .............. 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
E INCINEIALOTS ...ttt ettt 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
Ea Municipal Waste Combustors Constructed after December 20, 1989, and 11/24/98 07/01/98 12/31/98 07/01/97
on or before September 20 1994. 12/23/98 06/11/99 02/28/96 12/15/98
Eb Municipal Waste Combustors for Which Construction is Commenced after 11/24/98 07/01/98 12/31/98 07/01/96
September 20, 1994. 12/23/98 06/11/99 03/20/00 12/15/98
Ec Hospital/medical/infectious Waste Incinerators for Which Construction 11/24/98 07/01/98 12/31/98 11/24/98
Commenced after June 20, 1996. 12/23/98 06/11/99 03/20/00 12/15/98
F Portland Cement PIANES .........ccoiiiiiiiiiiiiicee e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
G NItHC ACI PIANTS ..ot 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
H SUIfUFC ACIH PIANES ...t 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
| Asphaltic Concrete PIANtS .......c.cooiiiiiiiiiiiieicec e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
J Petroleum RefiNEriES .......ccoiiiiiiiiic e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
K Storage Vessels for Petroleum Liquid for Which Construction, Reconstruc- 11/24/98 07/01/98 12/31/98 07/01/97
tion, or Modification Commenced After June 11, 1973, and Prior to May 12/23/98 06/11/99 03/30/00 12/15/98
19, 1978.
Ka Storage Vessels for Petroleum Liquid for Which Construction, Reconstruc- 11/24/98 07/01/98 12/31/98 07/01/97
tion, or Modification Commenced After May 18, 1978, and Prior to July 12/23/98 06/11/99 03/30/00 12/15/98
23, 1984.
Kb Volatile Organic Liquid Storage Vessels for Which Construction, Recon- 11/24/98 07/01/98 12/31/98 07/01/97
struction, or Modification Commenced After July 23, 1984. 12/23/98 06/11/99 03/30/00 12/15/98
L Secondary Lead SMEIEIS ......ccoccieiiiieiiiiie e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
M Brass and Bronze Production PlantS ...........cccccviiiiieiiiiniiiicsceee e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
N Basic Oxygen Process Furnaces for Which Construction is Commenced 11/24/98 07/01/98 12/31/98 07/01/97
After June 11, 1973. 12/23/98 06/11/99 03/30/00 12/15/98
Na Basic Oxygen Process Steelmaking Facilities for Which Construction is 11/24/98 07/01/98 12/31/98 07/01/97
Commenced After January 20, 1983. 12/23/98 06/11/99 03/30/00 12/15/98
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State of State of State of State of
Subpart Source category lowa Kansas Missouri Nebraska
O Sewage Treatment PIAantS .........cccoiiiiiiiiiii e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
P Primary Copper SMEIErS .......coooiiiiiiiiiiie it 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
Q Primary ZinC SMEILEIS .........oiiiiiieiie e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
R Primary Lead SMEIErS ........ooiiiiiiiieeiiee et 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
S Primary Aluminum Reduction Plants ...........cccociiiiiiiieniieiie e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
T Wet Process Phosphoric Acid Plants .........ccccoccveeiiiieeniire e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
U Superphosphoric ACId PIantS ..........ccooiiiiiiiiinieieeee e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
\% Diammonium Phosphate PIants .........cccccciiiiiiiiiiiiicee e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
W Triple Superphosphate Plants ... 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
X Granular Triple Superphosphate Storage Facilities ...........ccccoviiiniieiininenn. 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
Y Coal Preparation PIANTS .........ccccoiiiiieiiieiie e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
4 Ferroalloy Production FaCilitieS ........cccccveeiiiieiiiiie s 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
AA Steel Plant Electric Arc Furnaces Constructed After October 21, 1974, and 11/24/98 07/01/98 12/31/98 07/01/97
on or Before August 17, 1983. 12/23/98 06/11/99 03/30/00 12/15/98
AAa Steel Plant Electric Arc Furnaces and Argon-Oxygen Decarburization Ves- 11/24/98 07/01/98 12/31/98 07/01/97
sels Constructed After August 7, 1983. 12/23/98 06/11/99 03/30/00 12/15/98
BB Kraft PUID MillS ..ot 11/24/98 07/01/98 12/31/98 | ..ooviieiein
12/23/98 06/11/99 03/30/00
CC Glass Manufacturing PIANtS ..........ccooiiieiiiiiiiiie e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
DD Grain EIBVALOTS ......ccooiiiiieiiiieieseee e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
EE Surface Coating of Metal FUMNITUre .........ccccooiiieeiiiie e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
GG Stationary Gas TUIDINES ......ccuoiiiieriirieie et 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
HH Lime Manufacturing PIANES ..........cocoueiiiiiieiiiie e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
KK Lead-Acid Battery Manufacturing Plants ...........ccccoiieiiiiiiiniicniceeenec e, 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
LL Metallic Mineral Processing Plants ...........ccocviiiiiiiiienieee e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
MM Auto and Light-Duty Truck Surface Coating Operations ...........cccceevvveeennnne. 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
NN Phosphate ROCK PIANS ........c.cooiiiiiiiiiiiieic e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
PP Ammonium Sulfate Manufacture .............ccccoveiiiiiiiiic e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
QQ Graphic Arts Industry: Publication Rotogravure Printing ..........cccccceevvevrcniene. 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
RR Pressure Sensitive Tape and Label Surface Coating Operations ................ 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
SS Industrial Surface Coating: Large ApplianCes ........cccccviiiiiiiiieiiiieee e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
TT Metal Coil Surface COatiNg ......cceevivieeiiiie et see e e se e e e e nraeeeenes 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
uu Asphalt Processing and Asphalt Roofing Manufacture ............ccccccevieennne. 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
A% SOCMI Equipment LEAKS (VOC) ..ocveiieiiriieieiieiie st 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
ww Beverage Can Surface Coating INAUSLIY .........coccvviiiiiieiiiee e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
XX Bulk Gasoline Terminals .........ccccovuiiiiiiiiiiiiciieei e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
AAA New Residential Wood HEALETS ...........ccooivieiiiiiiinineneeeene e 08/31/93 07/01/98 12/31/98
12/23/98 06/11/99 03/30/00
BBB Rubber Tire Manufacturing INAUSEIY .........coooiiiiiiiiiiie e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
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TABLE |.—DELEGATION OF AUTHORITY—PART 60 NSPS—REGION 7—Continued
State of State of State of State of
Subpart Source category lowa Kansas Missouri Nebraska
DDD Polymer Manufacturing INndustry (VOC) ......cvveiiiiieiiiiee e 11/24/98 07/01/98 12/31/98
12/23/98 06/11/99 03/30/00
FFF Flexible Vinyl and Urethane Coating and Printing ..........cccccevieeiiiiieniinnenns 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
GGG Equipment Leaks of VOC in Petroleum Refineries .........cccccocveviiiiicnicnnnn. 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
HHH Synthetic Fiber Production FacilitieS ..........ccccccveiiieeiiiiesiiie e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
1] SOCMI AIR Oxidation UnNit PrOCESSES .......ccovuereriirieiiiieesiiieesnieeeesieee e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
JJJ Petroleum Dry CIEANEIS .......coiiiiiiiiiiieiiee ettt et e e e e saneeee 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
KKK VOC Leaks from Onshore Natural Gas Processing Plants ............ccccccceeeee 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
LLL Onshore Natural Gas Processing: SOz EMISSIONS .....cceevvvvvveeiieeesiiieeeniennn 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
NNN VOC Emissions from SOCMI Distillation Operations ...........ccccceeveeeriveeennnne. 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
000 Nonmetallic Mineral Processing PIants ..........cccoccveiiiiiiiiieeciiee e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
PPP Wool Fiberglass Insulation Manufacturing Plants ............c.cceevoiiiiiniieninens 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
QQQ VOC Emissions from Petroleum Refinery Wastewater Systems .................. 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
RRR VOC Emissions from SOCMI Reactor ProCeSSES ........ccccevvvveriiieeeriieeennne. 11/24/98 07/01/98 12/31/98
12/23/98 06/11/99 03/30/00
SSS Magnetic Tape Coating FacilitieS .........ccccoiiiiiiiiiiiiii e 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
TTT Surface Coating of Plastic Parts for Business Machines ..........cccccoccceeenvenn. 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
uUuu Calciners & Dryers in Mineral INAUSEIIES .......cccvevciiieiiiiee s 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
VW Polymeric Coating of Supporting Substrates Facilities ............ccccceeeeneennen. 11/24/98 07/01/98 12/31/98 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98
Www New Municipal Solid Waste Landfills Accepting Waste On or After May 30, 11/24/98 07/01/98 12/31/98 07/01/96
1991. 12/23/98 06/11/99 03/30/00 12/15/98
TABLE I|.—DELEGATION OF AUTHORITY—PART 61 NESHAP—REGION 7
Lincoln- .
State of State of State of State of City of
Subpart Source category lowa Kansas Missouri Nebraska L?:%Cj]st;er Om)gha
A General Provisions ..........ccocceviieeneieenesieeneseeneneeens 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
B Radon Emissions from Underground Uranium Mines | .................. 07/01/98 | v | e | e | e
06/11/99
C Beryllium ....cocoviiiiiiiie e 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
D Beryllium Rocket Motor Firing .........ccccovvvevinvieennenne 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
E METCUIY ..ot 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
F Vinyl Chloride .......cccoooveiiiii e 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
J Equipment Leaks (Fugitive Emission Sources) of 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
Benzene. 12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
L Benzene Emissions from Coke By-Product Recovery 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
Plants. 12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
M ASDESEOS ..ot 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
N Inorganic Arsenic Emissions from Glass Manufac- 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
turing Plants. 12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
(0] Inorganic Arsenic Emissions from Primary Copper 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
Smelters. 12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
P Inorganic Arsenic Emissions from Arsenic Trioxide 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
and Metallic Arsenic Production Facilities. 12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
Q Radon Emissions from Department of Energy Facili- | .................. 07/01/98 | v | e | e | e
ties. 06/11/99
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TABLE ||.—DELEGATION OF AUTHORITY—PART 61 NESHAP—REGION 7—Continued
Lincoln- .
State of State of State of State of City of
Subpart Source category lowa Kansas Missouri Nebraska L%ncaster Om);ha
ounty
R Radon Emissions from Phosphogypsum Stacks ....... | ...ccccveveenee. 07/01/98 | v | e | e | e
06/11/99
T Radon Emissions from the Disposal of Uranium Mill | ................ 07/01/98 | oeeeeiieiieen | e | eeveeeieenieen | e
Tailings. 06/11/99
\% Equipment Leaks (Fugitive Emission Sources) ......... 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
w Radon Emissions from Operating Mill Tailings .......... | «ocovvvviieene 07/01/98 | oeeeeiieiieen | e | eeveeeieenieen | e
06/11/99
Y Benzene Emissions from Benzene Storage Vessels 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
BB Benzene Emissions from Benzene Transfer Oper- 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
ations. 12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
FF Benzene Waste Operations ..........ccccccveeeevieeniieeneennne 10/14/97 07/01/98 12/31/98 07/01/97 07/01/92 07/01/97
12/23/98 06/11/99 03/30/00 12/15/98 05/16/95 04/04/98
TABLE Ill.—DELEGATION OF AUTHORITY—PART 63 NESHAP—REGION 7
Lincoln- .
State of State of State of State of City of
Subpart Source category lowa Kansas Missouri Nebraska L%r;cuisttyer Oméha
A General Provisions .........cccocccveienienenieenencee s 06/29/99 07/01/96 12/31/96 07/01/97 07/01/97 07/01/97
04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
B Requirements for Control Technology Determina- 06/29/99 07/01/96 12/31/96 | cooeeeeeiiieeie | e eiies | e
tions for Major Sources in Accordance with 04/26/00 06/11/99 03/30/00
Clean Air Act Section 112(j).
D Compliance Extensions for Early Reductions of 06/29/99 07/01/96 12/31/96 12/29/92 11/21/94 12/29/92
Hazardous Air Pollutants. 04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
F Organic Hazardous Air Pollutants from the Syn- 06/29/99 07/01/96 12/31/96 | ..ccveevienne 07/01/97 | weeeeieeeinn
thetic Organic Chemical Manufacturing Industry. 04/26/00 06/11/99 03/30/00 08/11/98
G Organic Hazardous Air Pollutants from the Syn- 06/29/99 07/01/96 12/31/96 | ..ccveevienne 07/01/97 | weeeeieeeinn
thetic Organic Chemical Manufacturing Industry 04/26/00 06/11/99 03/30/00 08/11/98
for Process Vents, Storage Vessels, Transfer
Operations, and Wastewater.
H Organic Hazardous Air Pollutants for Equipment 06/29/99 07/01/96 12/31/96 | ..ccveevienne 07/01/97 | weeeeieeeinn
Leaks. 04/26/00 06/11/99 03/30/00 08/11/98
| Organic Hazardous Air Pollutants for Certain Proc- 06/29/99 07/01/96 12/31/96 | ..ccveevienne 07/01/97 | weveieeee.
esses Subject to the Negotiated Regulation for 04/26/00 06/11/99 03/30/00 08/11/98
Equipment Leaks.
L Coke Oven Batteries ........ccccovvvrviieneenieeieinreeiens 06/29/99 07/01/96 12/31/96 | eevieiiiieiis | e | e
04/26/00 06/11/99 03/30/00
M Perchloroethyl ene Emissions from Dry Cleaning 06/29/99 07/01/96 12/31/96 07/01/97 07/01/97 07/01/97
Facilities. 04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
N Chromium Emissions from Hard and Decorative 06/29/99 07/01/96 12/31/96 07/01/97 07/01/97 07/01/97
Chromium Electroplating Anodizing Tanks. 04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
O Ethylene Oxide Sterilization Facilities ...........cccc...... 06/29/99 07/01/96 12/31/96 | .cccvveevienne 07/01/97 | weeeveeveeinn
04/26/00 06/11/99 03/30/00 08/11/98
Q Industrial Process Cooling TOWErS ........c.ccccoveeineene 06/29/99 07/01/96 12/31/96 07/01/97 07/01/97 07/01/97
04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
R Gasoline Distribution Facilities ..........c.ccccceveviiennnne. 06/29/99 07/01/96 12/31/96 07/01/97 07/01/97 07/01/96
04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
S Pulp and Paper Non-Combustion .........c...ccoeeevieens 06/29/99 | ...oovveiiinn 12/31/98 | eoviiiiieiiee | e | e
04/26/00 03/30/00
T Halogenated Solvent Cleaning .........ccccoocevevivieennnns 06/29/99 07/01/96 12/31/96 07/01/97 7/01/97 07/01/97
04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
U Polymers and Resins Group | ......c.cccoccvevieenecineens 06/29/99 | ...ooovveiienn 12/31/98 07/01/97 07/01/97 07/01/97
04/26/00 03/30/00 12/15/98 08/11/98 04/01/98
w Epoxy Resins and Non-Nylon Polyamides Produc- 06/29/99 07/01/96 12/31/98 07/01/97 07/01/97 07/01/97
tion. 04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
X Secondary Lead Smelting .......c.cccoceveviieneniceiennnn 06/29/99 07/01/96 12/31/98 07/01/97 07/01/97 07/01/97
04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
Y Marine Tank Vessel Loading Operations ................ 06/29/99 07/01/96 12/31/98 | cocveeeeiieeie | e | e
04/26/00 06/11/99 03/30/00
AA/BB Phosphoric Acid/Phosphate Fertilizers ................... 06/29/99 | viiiiiiiiiie | e | e | e | e
04/26/00
CcC Petroleum Refineries ........ccccovvviviienviinncieenenenn 06/29/99 07/01/96 12/31/98 | .ccoevveeee 07/01/97 | vvveveenee.
04/26/00 06/11/99 03/30/00 08/11/98
DD Off-Site Waste Operations .........c.ccocevevevervrieeneene 06/29/99 07/01/96 12/31/98 07/01/97 07/01/97 07/01/97
04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
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TABLE |ll.—DELEGATION OF AUTHORITY—PART 63 NESHAP—REGION 7—Continued
Lincoln- .
County
EE Magnetic Tape Manufacturing ............cccocceeeeiiiveennns 06/29/99 07/01/96 12/31/96 | ..ccveevienne 07/01/97 | weeeeieeeen.
04/26/00 06/11/99 03/30/00 08/11/98
GG Aerospace Manufacturing and Rework Facilities .... 06/29/99 07/01/96 12/31/96 07/01/97 07/01/97 07/01/97
04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
HH Oil and Natural Gas Production ............ccccccvevenene 06/29/99 | viiiiiiiiiie | i | e | e | e
04/26/00
Il Shipbuilding and Ship Repair .......cccccocveiiiiicinene. 06/29/99 07/01/96 12/31/96 12/31/98 | ..oovieeee 07/01/97
04/26/00 06/11/99 03/30/00 03/30/00 04/01/98
JJ Wood Furniture Manufacturing Operations ............. 06/29/99 07/01/96 12/31/96 07/01/97 07/01/98 07/01/97
04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
KK Printing and Publishing Industry ..........c.cccooevvenennen. 06/29/99 07/01/96 12/31/98 07/01/97 07/01/97 07/01/97
04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
LL Primary Aluminum Production ............cccccceeiiiiieennns 06/29/99 07/01/96 12/31/98 | i | e | e
04/26/00 06/11/99 03/30/00
00 TaNKS—LEVEl 1 ....ooiiiiiiciiieccncc e | e | e 12/31/98 07/01/97 07/01/97 07/01/97
03/30/00 12/15/98 08/11/98 04/01/98
PP CONLAINETS ..ot snenne | resresrenenines | eevresennennenes 12/31/98 07/01/97 07/01/97 07/01/97
03/30/00 12/15/98 08/11/98 04/01/98
QQ Surface IMPOUNAMENES .....oooiuiiiiiiiieiiiee e | crreeesieee e | eeeesereesseeeas 12/31/98 07/01/97 07/01/97 07/01/97
03/30/00 12/15/98 08/11/98 04/01/98
RR Individual Drain SYStEMS ........coocoiiiiiiiiiiiieeniieennin | ereeriiieesiiees | eerieee e 12/31/98 07/01/97 07/01/97 07/01/97
03/30/00 12/15/98 08/11/98 04/01/98
\AY% Oil-Water Separators and Organic-Water Separa- | ......cccccccveee | veverveveenrinnn 12/31/98 07/01/97 07/01/97 07/01/97
tors. 03/30/00 12/15/98 08/11/98 04/01/98
YY GeNeric MACT ..o 06/29/99 | .ooiiiiiiiiies | e | e | e | e
04/26/00
CCC Steel Pickling-HCL Process .........ccccovvveeviiveeniieeenne 06/29/99 | oiiiiiiiiiiies | e | s | eerreeeieeen | e
04/26/00
DDD Mineral Wool Production ............cccoccvevieiiiiniiciinnns 06/29/99 | viiiiiiiiiie | i | e | e | e
04/26/00
EEE Hazardous Waste CombUStOrs ...........cccvvevviiiiinnn | evvvieiieiiien | v 12/31/98 | oo | e | e
03/30/00
GGG Pharmaceutical Production .............cccccceveiiiieninns 06/29/99 | ....ccveiin 12/31/98 | oo | e | e
04/26/00 03/30/00
HHH Natural Gas Transmission and Storage .................. 06/29/99 | ooiiiieiiiies | e | s | eerreeerieenn | e
04/26/00
1] Flexible Polyurethane Foam Production ..........ccccc. | eerviieniiies | cevieeeeiieeene 12/31/98 | e | e | e
03/30/00
JJJ Polymers and Resins Group IV ........ccccceenviivenennnn. 06/29/99 07/01/96 12/31/98 07/01/97 07/01/97 07/01/97
04/26/00 06/11/99 03/30/00 12/15/98 08/11/98 04/01/98
LLL Portland Cement Manufacturing ..........ccccceeevveeenns 06/29/99 | ooiiiieiiiies | e | s | eerreeenieeen | e
04/26/00
MMM Pesticide Active Ingredient Production .................... 06/29/99 | ooiiiieiiiies | e | s | eerreeenieeen | e
04/26/00
NNN Wool Fiberglass Manufacturing .........ccccccceviveeennnen. 06/29/99 | oiiiiieiiiiies | e | s | eevrreeneenn | e
04/26/00
000 Polymers and Resins lll, Amino ResiNS/ PheNOolC | .....cccccvviees | ooiiiiiiiiiiiii | ireeiiiieeniies | eevrieeeniieeens | cveeeviiieenins | eeeerieeesnieeens
Resins.
PPP Polyether Polyols Production ...........ccccoecoeeiiiieenns 06/29/99 | oiiiiieiiiiies | e | s | eerreeenieeeen | e
04/26/00
TTT Primary Lead Smelting .........cccooovviiiiiiiiiiiciees 06/29/99 | oiiiiieiiiiies | e | s | eerreeenieeeen | e
04/26/00
XXX Ferroalloys Production ...........cccceeeiiieeiniiieeiniieens 06/29/99 | oiiiiieiiiiies | e | s | eerreeenieenn | e
04/26/00

Summary of This Action

After a review of the submissions, the
Regional Administrator determined that
delegation was appropriate for the
source categories with the conditions set
forth in the original NSPS and NESHAP
delegation agreements, and the
limitations in all applicable regulations,
including 40 CFR Parts 60, 61, and 63.

You should refer to the applicable
agreements and regulations referenced

above to determine specific provisions
which are not delegated.
All sources subject to the
requirements of 40 CFR Parts 60, 61,
and 63 are also subject to the equivalent
requirements of the above-mentioned
state or local agencies.
EPA’s review of the pertinent
regulations shows that they contain
adequate and effective procedures for
the implementation and enforcement of
these Federal standards. This rule

informs the public of delegations to the
above-mentioned agencies.

I. What Are the Administrative

Requirements Associated With This
Document?

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action”” and
is therefore not subject to review by the

Office of Management and Budget.

Because the agency has made a “good
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cause” finding that this action is not
subject to notice-and-comment
requirements under the APA or any
other statute (see section I. of this
document), it is not subject to the
regulatory flexibility provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), or to sections 202 and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4). In
addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA. This rule also does not
significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

This minor action does not involve
technical standards; thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the Executive
Order. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act (5
U.S.C. 801 et et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this rule and other
required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Parts 460,
461 and 463

Environmental protection, Air
pollution control, Intergovernmental
relations.

Authority: This rule is issued under the
authority of sections 101, 110, 112, and 301

of the CAA, as amended (42 U.S.C. 7401,
7410, 7412, and 7601).

Dated: April 3, 2000.
William W. Rice,
Acting Regional Administrator, Region 7.
[FR Doc. 00-9663 Filed 4—17-00; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 00-8; RM-9788]

Radio Broadcasting Services; Spencer
and Webster, MA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of
Montachusett Broadcasting, Inc. this
document reallots Channel 255A from
Spencer to Webster, Massachusetts, and
modifies the license of Station WORC—
FM to specify Webster as the
community of license. See 65 FR 4491,
published January 27, 2000. The
reference coordinates for Channel 255A
at Webster, Massachusetts, are 42—-02-10
and 71-59-23. With this action, the
proceeding is terminated.

EFFECTIVE DATE: May 16, 2000.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau (202)
418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in MM Docket No. 00-8,
adopted March 22, 2000, and released
March 31, 2000. The full text of this
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, CY-A257, 445 12th
Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s

copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Massachusetts, is
amended by removing Spencer and
Channel 255A.

3. Section 73.202(b), the Table of FM
Allotments under Massachusetts, is
amended by adding Webster and
Channel 255A.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-9615 Filed 4-17-00; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AE51

Endangered and Threatened Wildlife
and Plants; Final Rule To List as
Endangered the O‘ahu ‘Elepaio From
the Hawaiian Islands and
Determination of Whether Designation
of Critical Habitat Is Prudent

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
the O‘ahu ‘elepaio (Chasiempis
sandwichensis ibidis) to be an
endangered species under the
Endangered Species Act of 1973, as
amended (Act). This bird is endemic to
the island of O‘ahu, Hawaiian Islands,
where it was formerly found in all
forested areas on the island. The O‘ahu
‘elepaio is currently found in greatly
reduced numbers and is restricted to
seven isolated populations occurring
primarily in mid-elevation forests in
portions of the Ko‘olau and Wai‘anae
Mountains. The O‘ahu ‘elepaio is



Federal Register/Vol.

65, No. 75/Tuesday, April 18, 2000/Rules and Regulations

20761

threatened primarily by disease,
including avian pox virus and malaria,
and predation by nonindigenous
mammals. Other known threats include
storms with heavy rainfall and high
winds that destroy nests; habitat
degradation and loss, including habitat
fragmentation due primarily to human
impacts; and destruction of foraging
habitat by feral pigs (VanderWerf 1993).
In light of new biological information
provided during the public comment
period, we have reanalyzed our original
determination that designation of
critical habitat was not prudent for this
species. In summary, we find the O‘ahu
‘elepaio may benefit from the
designation of critical habitat by
indicating new areas for consultation
under section 7 of the Act, and by
providing educational benefits. Thus,
we have determined that the
designation of critical habitat is prudent
for this species.
EFFECTIVE DATE: This rule takes effect on
May 18, 2000.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Pacific Islands Ecoregion, 300
Ala Moana Boulevard, Room 3-122, Box
50088, Honolulu, Hawai‘i 96850.
FOR FURTHER INFORMATION CONTACT:
Karen W. Rosa, Assistant Field
Supervisor-Endangered Species, Pacific
Islands Ecoregion, at the above address
(telephone 808/541-3441, FAX 808/
541-3470).
SUPPLEMENTARY INFORMATION:

Background

The Hawaiian archipelago consists of
eight main islands and the shoals and
atolls of the northwest Hawaiian
Islands. The islands were formed
sequentially by basaltic lava that
emerged from a crustal hot spot located
near the southeast coast of the island of
Hawai‘i (Stearns 1985).

The second oldest main island, O‘ahu,
is 2.5 million to 3.5 million years old
and is heavily weathered. O‘ahu has two
principal mountain ranges, the Ko‘olau
and Wai‘anae Mountains. The Ko‘olau
Mountains extend 60 kilometers (km)
(37 miles (mi)) from southeast to
northwest along the eastern half of the
island. The windward (northeast) slope
of these mountains is characterized by
steep cliffs and short ridges less than 6
km (4 mi) long. Leeward ridges as long
as 18 km (11 mi) parallel each other to
the southwest and west, alternating with
steep-sided stream valleys. The peak
elevation in the Ko‘olau Mountains
occurs at Pu‘u Konahua Nui (955 meters
(m); 3,100 feet (ft)). The Wai‘anae
Mountains run from southeast to

northwest in a 32-km (20-mi) arc along
the western coast of O‘ahu. The leeward
(western) cliffs of the Wai‘anae
Mountains are steep; both windward
and leeward ridges are less than 5 km

(3 mi) in length. The peak elevation
occurs at Mt. Ka‘ala (1,230 m; 4,000 ft).

Currently, approximately 36 percent
(134,300 ac) of O‘ahu is forested (Buck
et al. 1988). Of these forested lands,
approximately 49 percent is considered
native (dominated by koa (Acacia koa)
and ohia (Metrosideros spp.) forests)
with the remainder (51 percent)
dominated by introduced species, e.g.,
common guava (Psidium guajava),
strawberry guava (P. cattleianum), Java
plum (Eugenia cumini), mango
(Mangifera indica), and several species
of Eucalyptus (Buck et al. 1988).

The O*ahu elepaio is a member of the
monarch flycatcher family,
Monarchidae (American Ornithologists’
Union 1997), and is most likely related
to the genus Monarcha (Mayr 1943,
Conant 1977). The ancestors that gave
rise to ‘elepaio were probably of
Melanesian origin with colonization of
Hawai‘i occurring through Polynesia or

Micronesia (Baker 1951).
A physical description of the O‘ahu

‘elepaio is provided by VanderWerf
(1998b). O‘ahu ‘elepaio have a blunt,
medium-length bill that is mostly black
and a long tail, which is often held up
at an angle. Body length is about 15
centimeters (cm) (6 inches (in)) long,
and weight varies between 11 and 15
grams (0.4 and 0.5 ounces). Males are
usually 10 percent larger than females.
Adults have a dark brown crown and
back, and white underparts with the
upper breast streaked very lightly with
brown. The eyebrow and forehead are
rufous, lores (area between a bird’s eye
and the base of the bill) are white, and
the auricular (the feathers covering the
opening of a bird’s ear) is mostly black,
forming a contrasting pattern.
Distinctive field marks of adults are the
white wing bars, rump, and tail-tips.
Males are usually more black on the
throat than females, especially the chin;
however, this difference is not always
detectable, and some overlap occurs.
Immature birds are rufous on the head,
back, upper breast, and wing bars.

The ‘elepaio from the island of O‘ahu
has been recognized as a distinct
taxonomic entity since Stejneger first
described it as Chasiempis ibidis in
1887. Wilson (1891) described the bird
as C. gayi, but, as pointed out by Olson
(1989), the epithet ibidis has priority
over gayi. Various taxonomic treatments
of the Hawaiian ‘elepaio have described
from one to six species and up to five
subspecies (Sclater 1885, Stejneger
1887, Wilson and Evans 1890-1899,
Wilson 1891, Rothschild 1892-1900,

Henshaw 1902, Perkins 1903,
MacCaughey 1919, Bryan and Greenway
1944, Pratt 1979 and 1980, Olson 1989,
Olson and James 1991). The taxonomy
used in this rule follows Pyle (1992) and
recognizes only a single species of
‘elepaio in Hawai‘i (Chasiempis
sandwichensis) with three subspecies,
each of which is endemic to a different
island. The three island-specific
subspecies are the Kau‘ai ‘elepaio (C. s.
sclateri Ridgeway 1882), O‘ahu ‘elepaio
(C. s. ibidis Stejneger 1887), and Hawai‘i
‘elepaio (C. s. sandwichensis Gmelin
1789). These subspecies differ
considerably in plumage coloration and
somewhat in vocalizations, but are quite
similar in ecology and behavior (Conant
1977, Pratt 1980, VanderWerf 1998b).

Based upon the geographic variation
among the three subspecies of ‘elepaio,
species status might be appropriate for
each subspecies (Conant et al. 1998).
Systematic investigation of genetic,
morphological, and vocal variation of
each subspecies has begun and will help
identify whether each taxon should be
considered a distinct species
(VanderWerf 1998b).

Comments by early naturalists
indicate that the O‘ahu ‘elepaio was
once widespread in forested areas
throughout O‘ahu at all elevations.
Perkins (1903) remarked that ‘“‘the
universal distribution over the islands
they severally inhabit, from the lowest
bounds to the uppermost edge of
continuous forest, as well as their
extreme abundance and obtrusive
familiarity, has caused them to be
noticed by many persons who have seen
no other native bird.” Bryan (1905)
noted that the ‘elepaio “remains the
most abundant Hawaiian species on the
mountainside all the way from the sea
to well up into the higher elevations,”
while MacCaughey (1919) said “the
altitudinal range * * * on * * * O‘ahu
is approximately from 800 ft to the
highest summits.”

The earliest described historical
range, however, was likely to have been
somewhat modified by habitat
destruction. MacCaughey (1919) noted,
“[o]riginally, when the forests covered
much more of the lowlands than at
present, and extended down to the
strand in many districts, the ‘elepaio
was abundant at the lower levels * *
Despite their descriptions of reduced
range, naturalists were optimistic about
the ‘elepaio’s chances for survival.
Henshaw (1902) wrote “* * *itis
probable that when most of the
Hawaiian birds are extinct the ‘elepaio
will long continue to maintain itself in
scarcely diminished numbers.”
MacCaughey (1919) wrote, “[tlhe one

%39
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indigenous forest bird that appears to
successfully withstand the devastating
influences of ‘civilization’ is the
Hawaiian Flycatcher or ‘elepaio.”
Munro (1944) was similarly optimistic
about the ‘elepaio, reporting that “[ilt is
holding its own well in the O‘ahu
forests from which so many of the
native birds have long disappeared.”

Early observations indicate that the
O‘ahu ‘elepaio was widely distributed
and extremely abundant. Rothschild
(1893) called the ‘elepaio “one of the
commonest, if not the commonest, of all
the small native birds on O‘ahu.”
Similarly, Seale (1900) said the ‘elepaio
was ‘“‘the commonest native land bird to
be found on the island.” MacCaughey
(1919) stated it was “‘the most abundant
representative of the native woodland
avifauna,” and “abundant in all parts of
its range.” However, Bryan (1905) found
it to be “much more frequently met
within the Wai‘anae mountains than in
the Ko‘olau range back of Honolulu,”
which may indicate that the species’
optimum habitat is dry, rather than wet,
forest.

Based on the above range
descriptions, the O‘ahu ‘elepaio was
historically very general in its habitat
requirements, and occupied all types of
forest at most elevations. Several
authors noted that ‘elepaio reached their
greatest abundance in valleys at middle
elevations. For example, Seale (1900)
said that ‘““its usual haunt is the densely
wooded canons at an elevation of from
800 to 1,300 feet.” MacCaughey (1919)
observed that the ‘elepaio is ““a bird of
the humid and mesophytic forests,” and
said it “is most plentiful in the
protected wooded ravines and on the
valley slopes.”

The generalized habitat requirements
of the O‘ahu ‘elepaio are also shown by
its ability to forage for arthropods and
nest in a variety of different plant
species, including nonnative species.
Perkins (1903) believed that “to the
changes wrought by civilization they are
less susceptible than any other bird, and
they may be seen feeding and even
nesting in dense thickets of the
introduced guava, or amongst masses of
the prickly lantana, as contentedly as
amongst the native vegetation.” Conant
(1977) studied a population that existed
in a forest of entirely introduced plant
species. The species shows extremely
versatile foraging behavior and uses all
available plant species and all heights in
forests of native plant species (Conant
1981, VanderWerf 1993 and 1994).
‘elepaio use all available substrates for
foraging, including the ground and
fallen logs, vertical trunks, branches,
twigs, leaves, and the air (VanderWerf
1998b). The proportion of the substrates

used for foraging depends upon the
habitat. For example, in dense forests,
‘elepaio use the ground more, and, in
open forests, they use the air and leaves
more (VanderWerf 1994).

O‘ahu ‘elepaio occur primarily in
mesic mixed-species forests with a tall
canopy and well-developed understory
(VanderWerf et al. 1997; VanderWerf
1998b). The O‘ahu ‘elepaio appears to
be most common in valleys and on
slopes between 200 m (656 ft) and 800
m (2,625 ft) elevation (VanderWerf
1998b). Valleys may support more
‘elepaio than ridges or slopes because
they contain taller forest and are,
therefore, more humid and protected
from desiccating winds and large
temperature fluctuations (VanderWerf et
al. 1997). The species is less numerous
in drier forests and on ridges
(VanderWerf 1998b). O‘ahu ‘elepaio are
not found in very wet, stunted forest on
high windswept ridges and summits, in
very dry scrubby forest, in forests that
lack a subcanopy, or in monotypic
forests (Shallenberger and Vaughn 1978;
VanderWerf 1998b). ‘Elepaio occur
between 200 m (656 ft) and 500 m
(1,641 ft) in the Ko‘olau Mountain range
and between 550 m (1,805 ft) and 850
m (2,789 ft) in the Wai‘anae Mountain
range (VanderWerf 1998b). O‘ahu
‘elepaio will also occur as low as 90 m
(295 ft) elevation in the southern
Ko‘olau Mountains (VanderWerf et al.
1997).

The distribution and abundance of
O‘ahu ‘elepaio do not appear to be
related to the amount of native
vegetation or species composition, but
apparently to forest structure
(VanderWerf et al. 1997). During an
intensive bird survey of the central
Ko‘olau Mountains on O‘ahu in 1978,
Shallenberger and Vaughn (1978) found
the greatest abundance of ‘elepaio in
alien forests, particularly areas with
kukui (Aleurites moluccana) and guava
trees, and in mixed alien-native forest.
The occurrence of ‘elepaio was lower in
forests of entirely native species,
primarily ohia and koa. The lesser
abundance in native forest found by
Shallenberger and Vaughn (1978) is
unlikely to be a sampling artifact since
the greatest effort was made in areas of
native forest. The lesser abundance is
likely due to a preference for certain
elevations and diverse forest structure,
rather than particular plant species.
Also, more recent surveys conducted in
the southern Ko‘olau Mountains
(VanderWerf et al. 1997) indicate that
forest structure and density are more
important components of O‘ahu ‘elepaio
habitat than plant species composition.
O‘ahu ‘elepaio were found to be most
abundant in valleys between 200 m (656

ft) and 400 m (1,312 ft) elevation, with
mesic forest that contained a tall canopy
and well-developed understory. ‘Elepaio
were found in shorter, drier forests on
slopes and ridges, but were less
common in this type of habitat and were
not found in areas where there was no
understory. Many of the plant species
found at the study site were introduced
species that sometimes dominated the
overstory and understory. Of 70
locations sampled, 49 percent of the
locations had overstories that were
composed entirely of introduced
species, while 50 percent had a mixture
of native and introduced species. Only

1 percent had an overstory that was
mostly composed of native vegetation.
Within the understory, 44 percent of
sites comprised only introduced
species, 56 percent had a mixture of
native and introduced species, and none
had only native species. Native plants
that are common throughout the current
range of the O‘ahu ‘elepaio include koa,
papala kepau (Pisonia umbellifera),
mamaki (Pipturus albidus), and lama
(Diospyros sandwicensis) (VanderWerf
et al. 1997). Introduced plants that are
common where ‘elepaio occur include
kukui, common guava, strawberry
guava, mango, ti (Cordyline terminalis),
and Christmasberry (Schinus
terebinthifolius) (VanderWerf ef al.
1997).

Conant (1995) identified 598 separate
observations of O‘ahu ‘elepaio dating
from 1883 to 1995. Many of these
sightings occurred in the same location,
but over a period of years. By
consolidating observations made at the
same location, researcher could identify
83 site-specific locations where ‘elepaio
had been seen. Sixty-nine of these sites
(84 percent) have been revisited
between 1990 and 1995. Of these
revisited sites, only 31 (45 percent) still
have ‘elepaio present. In 1995, the 31
extant sites were thought to be
distributed among only 6 isolated
populations in the southern Ko‘olau
Mountains and the central Wai‘anae
Mountains. Further analysis of both
these data and the writings of early
naturalists indicates that the ‘elepaio
originally inhabited 75 percent of
O‘ahu’s land mass. By 1960, only 30
percent of the original habitat was still
occupied. Fifteen years later, in 1975,
the distribution had declined to 14
percent of the original distribution. The
O‘ahu ‘elepaio currently occupies an
area of 4,700 ha (11,600 ac). This
amount represents approximately 4
percent of its original range.

While a collapse of the O‘ahu
‘elepaio’s range has clearly occurred,
decline in population density in the
remaining populations has been more
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difficult to determine. Williams (1987)
examined the decline of O‘ahu ‘elepaio
using Christmas Bird Counts from 1944
to 1985. Using standardized data (one
census per year with number of birds
per hour of observation), Williams
documents a clear downward trend in
‘elepaio observations. The data show a
sharp decline in O‘ahu ‘elepaio
observations beginning in the late 1950s
and continuing through the 1960s, when
observations were one or fewer birds per
observer hour, dropping to less than 0.5
birds per party hour after 1974.

In a 1992 report on Hawai‘i forest bird
conservation assessment and
management, Ellis ef al. (1992)
estimated the O‘ahu ‘elepaio population
at 200 to 500 birds. This report further
stated that two subpopulations of O‘ahu
‘elepaio existed, one in the Wai‘anae
Mountains and the other in the Ko‘olau
Mountains. A systematic range-wide
count of O‘ahu ‘elepaio was conducted
from 1995 to 1998. Currently, the O‘ahu
‘elepaio population is estimated at 1,500
birds (VanderWerf 1999). Island-wide
surveys are nearly complete, and the
possibility that any large populations of
O‘ahu ‘elepaio have been overlooked is
unlikely (VanderWerf 1997). There are
seven geographically isolated
populations: three in the Ko‘olau
Mountains and four in the Wai‘anae
Mountains (VanderWerf 1997). Ellis et
al. (1992) estimated that 20 percent of
the population occurred in the Wai‘anae
Mountains and 80 percent in the
Ko‘olau Mountains. According to the
1997 estimate, 59 percent of the
population occurs in the Wai‘anae
Mountains and 41 percent in the
Ko‘olau Mountains.

The present populations of O‘ahu
‘elepaio occur on lands owned by
Federal, State, and private parties.
Analyses of major land ownership
patterns identify 69 percent of the
current range in privately held lands, 18
percent is federally owned or leased,
and 13 percent occurs in State-owned
areas. Ownership patterns vary among
the seven populations. Five populations
have between 66 and 99 percent private
ownership within their ranges, one
population occurs on land primarily
owned by the State, and one population
occurs on Federal land. Ninety-nine
percent of the current O‘ahu ‘elepaio
range occurs within State-designated
Conservation Districts. This designation
offers varying degrees of protection and
may permit human activities that may
be detrimental to the ‘elepaio. Sixteen
percent of the land designated as a
Conservation District occurs in a
subzone designated by the State as
Protective. This subzone includes State
Natural Area Reserves and The Nature

Conservancy of Hawai‘i’s Honouliuli
Preserve and aims to protect valuable
resources such as wildlife sanctuaries.

Previous Federal Action

We were petitioned by Mr. Vaughn
Sherwood on March 22, 1994, to list the
O‘ahu ‘elepaio as an endangered or
threatened species with critical habitat.
The November 15, 1994, Animal Notice
of Review (59 FR 58991) classified the
O‘ahu ‘elepaio (Chasiempis
sandwichensis gayi) as a category 1
candidate. Category 1 candidates were
those species for which we had
sufficient data in our possession to
support a listing proposal. On June 12,
1995 (60 FR 30827), we published a 90-
day petition finding stating that the
petition presented substantial
information that listing may be
warranted. In the February 28, 1996 (61
FR 7596), and September 19, 1997 (62
FR 49398), notices, we discontinued
category designations and the O‘ahu
‘elepaio was listed as a candidate
species. Candidate species are those for
which we have on file sufficient
information on biological vulnerability
and threats to support proposals to list
as threatened or endangered. On
October 6, 1998 (63 FR 53623), we
published the proposed rule to list the
O‘ahu ‘elepaio as an endangered
species. Because C. s. gayi is a synonym
of C. s. ibidis, the proposed rule
constituted the final 12-month finding
for the petitioned action.

The processing of this final rule
conforms with our Listing Priority
Guidance published in the Federal
Register on October 22, 1999 (64 FR
57114). The guidance clarifies the order
in which we will process rulemakings.
Highest priority is processing
emergency listing rules for any species
determined to face a significant and
imminent risk to its well-being (Priority
1). Second priority (Priority 2) is
processing final determinations on
proposed additions to the lists of
endangered and threatened wildlife and
plants. Third priority is processing new
proposals to add species to the lists. The
processing of administrative petition
findings (petitions filed under section 4
of the Act) is the fourth priority. The
processing of this final rule is a Priority
2 action.

Summary of Comments and
Recommendations

In the October 6, 1998, proposed rule
and associated notifications, we
requested all interested parties to
submit factual reports or information
that might contribute to the
development of a final rule. The public
comment period closed on December 7,

1998 (63 FR 53623). We contacted
appropriate Federal and State agencies,
county governments, scientific
organizations, and other interested
parties and requested them to comment.
We also published newspaper notices in
the Honolulu Star-Bulletin and
Honolulu Advertiser on October 26,
1998, inviting general public comment.

In response to the open comment
period, we received 15 comments on the
proposed rule. Three Federal agencies
provided comments, two supporting
listing and one neither supporting nor
opposing the proposal. Four Hawai‘i
State agencies provided comments, one
supporting the proposal and three
neutral. One Honolulu County agency
commented that the agency supports the
listing. The proposal was supported by
five individuals and one conservation
organization and opposed by one
nonprofit legal foundation. Relevant
information provided by these
commenters has been incorporated into
this rule.

Written opposition to listing of the
O‘ahu ‘elepaio was based on our
supposed lack of jurisdiction to enact
the proposed rule and beliefs that the
rule should be withdrawn because of a
presumption that no connection exists
between regulation of this bird and a
substantial effect on “interstate
commerce.” The Federal Government
has the authority under the Commerce
Clause of the U.S. Constitution to
protect this species, for reasons given in
Judge Wald’s opinion and Judge
Henderson’s concurring opinion in
National Association of Homebuilders
v. Babbitt, 130 F.3d 1041 (D.C. Cir.
1997), cert. denied, 1185 S. Ct. 2340
(1998). That case involved a challenge
to application of Endangered Species
Act prohibitions to protect the listed
Delhi Sands flower-loving fly. As with
the O‘ahu ‘elepaio , the Delhi Sands
flower-loving fly is endemic to only one
State. Judge Wald held that application
of the Endangered Species Act’s
prohibition against taking of endangered
species to this fly was a proper exercise
of Commerce Clause power to regulate:
(1) Use of channels of interstate
commerce; and (2) activities
substantially affecting interstate
commerce, because it prevented loss of
biodiversity and destructive interstate
competition. Judge Henderson upheld
protection of the fly because doing so
prevents harm to the ecosystem upon
which interstate commerce depends,
and because doing so regulates
commercial development that is part of
interstate commerce.

The Federal Government also has
authority under the Property Clause of
the Constitution to protect this species.
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The O‘ahu‘elepaio occurs on Federal
land on the U.S. Army’s Makua Military
Reservation and Schofield Barracks
Military Reservation. If this species
were to become extinct, the diversity of
wildlife on the Makua and Schofield
Barracks Military Reservations would be
diminished. The courts have long
recognized Federal authority under the
Property Clause to protect Federal
resources in such circumstances. See,
e.g., Kleppe v. New Mexico, 429 U.S.
873 (1976); United States v. Alford, 274
U.S. 264 (1927); Camfield v. United
States, 167 U.S. 518 (1897); United
States v. Lindsey, 595 F.2d 5 (9th Cir.
1979). Therefore, our application of the
Act to the O‘ahu ‘elepaio (Chasiempis
sandwichensis ibidis), a bird endemic to
the island of O‘ahu in the Hawaiian
Islands, is constitutional.

We solicited the expert opinions of
four qualified and independent
specialists regarding pertinent scientific
and/or commercial data and
assumptions relating to the taxonomy,
demography, and supportive biological
and ecological information for the O‘ahu
‘elepaio. We received written comments
from two of these experts and
incorporated their comments into the
final rule.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, we have determined that the
O‘ahu ‘elepaio should be classified as an
endangered species. Section 4 of the Act
and regulations (50 CFR part 424) issued
to implement the listing provisions of
the Act set forth the procedures for
adding species to the Federal Lists. A
species may be determined to be an
endangered or threatened species due to
one or more of the five factors described
in section 4(a)(1) of the Act. These
factors and their application to the
O‘ahu ‘elepaio (Chasiempis
sandwichensis ibidis) are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.

Historical habitat loss due to factors
discussed below has undoubtedly
reduced the range of O‘ahu ‘elepaio.
Although ‘elepaio appear to be
generalized in habitat use and can adapt
to a variety of plant species, this species
may be sensitive to severe changes in
forest structure, such as clearing of the
understory or creation of monospecific,
even-aged plantations. Feral pigs may
pose another threat by destroying
ground cover, which provides foraging
habitat for ‘elepaio. The spread of
certain alien plants, such as the velvet

tree (Miconia calvescens), dramatically
alters forest structure and/or diversity
and poses a potential threat to the
survival of O‘ahu ‘elepaio.

Alteration of forested areas, including
changes in forest composition and forest
structure and resulting habitat loss, has
impacted the O‘ahu ‘elepaio. Early
Hawaiians significantly altered the
native vegetation of O‘ahu, particularly
in valleys used for taro cultivation. In
uncultivated areas, trees were cut for
firewood and construction, and fire was
used to encourage the growth of grasses
used for thatch (Kirch 1982).
Destruction of the low-elevation forest
resulted in the extinctions of numerous
birds and land snails on O‘ahu (Olson
and James 1982, Kirch 1982). After
European contact in 1778, habitat loss
accelerated and began to occur at higher
elevations. The sandalwood trade,
which played a key role for O‘ahu,
required firewood, and completely
eliminated native forests in the vicinity
of Honolulu (Cuddihy and Stone 1990).
From 1840 to about 1920, vast areas of
low-and mid-elevation forest in Hawai‘i
were cleared for sugarcane cultivation.
By the 1970s, more than 100,000 ha
(274,000 acres) were under sugarcane
cultivation. In contrast to early
Hawaiian cultivation that was largely
concentrated in mesic valleys and
plains, sugarcane cultivation displaced
native forest in dry leeward areas, and
wide ridges and slopes such as the
Leilehua Plateau between the Ko‘olau
and Wai‘anae Mountains on O‘ahu.
Between 1900 and 1950, pineapple
cultivation on O‘ahu also resulted in a
significant loss of native forests
(Cuddihy and Stone 1990). Some of the
areas cleared of native forest have either
been replanted with exotic trees or
regrown in alien vegetation. According
to some estimates, approximately 36
percent of the land area on O‘ahu is now
covered by forest, but only about 49
percent of these forested areas is
considered native vegetation (Buck et al.
1988).

O‘ahu is the population center of the
Hawaiian Islands, with about 40 percent
of the State’s population residing in
Honolulu alone. The fastest growing
areas on O‘ahu, however, are suburban
areas and new city development (such
as creation of so-called “second cities”
outside the city limits of Honolulu).
Development can have significant
impacts on O‘ahu ‘elepaio habitat
through modification of forest structure
and diversity. Although 99 percent of
lands within the ‘elepaio’s range are
within State-designated Conservation
Districts, designation as such only offers
varying degrees of protection and may
allow activities, such as construction of

individual houses, forestry-related
activities, hunting, and recreational
uses, that may be detrimental to the
‘elepaio. Other types of development
can also eliminate habitat. A portion of
the H-3 freeway completed in 1997 runs
through Halawa Valley, which supports
a relatively large population of O‘ahu
‘elepaio (VanderWerf 1997). The effect
of the freeway upon this population is
unknown as no monitoring has
occurred. Also, amenities such as golf
courses may displace native and
nonnative forests used by the O‘ahu
‘elepaio.

Military activities and related impacts
on federally owned and leased lands
may also affect the O‘ahu ‘elepaio.
O‘ahu ‘elepaio currently occupy the
upper slopes of Makua Valley in and
adjacent to the U.S. Army’s Makua
Military Reservation. The lower section
of Makua Valley is used as a live firing
range, and the facility has a history of
ordnance-induced fires (Hawai‘i
Heritage Program-The Nature
Conservancy of Hawai‘i (HHP-TNCH)
1994a). Prescribed burning occasionally
results in large fires that, along with
construction of firebreaks, destroys
‘elepaio habitat and potentially
threatens the birds. A large part of the
‘elepaio range in the eastern Wai‘anae
Mountains occurs on the West Range of
Schofield Barracks Military Reservation,
where live firing also occurs and
ordnance-induced fires can pose a
significant threat to O‘ahu ‘elepaio
habitat (Hawai‘i Heritage Program,
1994b).

Miconia calvescens (velvet tree) is a
recently naturalized species native to
tropical America. This species has
become invasive on islands of Hawai‘i,
Maui, O‘ahu, and Kau‘ai. Velvet tree is
potentially the most invasive and
damaging weed of rainforests of Pacific
islands (Medeiros et al. 1997). This
plant has the potential to greatly disrupt
forest canopy and understory structure
and significantly alter biological
diversity. In moist conditions, this plant
grows rapidly up to 15 m (49 ft) tall.
This shade-tolerant tree produces
abundant seed that is effectively
dispersed by birds and accumulates in
a large, persistent seed bank, and
develops monospecific stands that
eliminate understory plant species by
shading and crowding (Medeiros et al.
1997). In Tahiti, it has become a
dominant plant species in habitats
similar to those of Hawai‘i (Almeda
1990, Cuddihy and Stone 1990).
Medeiros et al. (1997) state that velvet
tree now dominates the forest in 65
percent of the island of Tahiti through
the establishment of large, monospecific
stands. This plant is now naturalized on
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O‘ahu at three locations in the
southeastern Ko‘olau Mountain range,
including Manoa Valley (Medeiros et al.
1997), where one population of O‘ahu
‘elepaio is located.

Pigs (Sus scrofa) were introduced to
Hawai‘i by the Polynesian ancestors of
Hawaiians, and later by western
immigrants. The Polynesian strain of pig
was comparatively small, and seems to
have had a minimal impact on the
native forests. The European strain of
pig escaped domestication and invaded
primarily wet and mesic forests on
Kau‘ai, O‘ahu, Moloka‘i, Maui, and
Hawai‘i. These pigs are large animals
that threaten the continued existence of
native plants and animals within these
forest habitats. While foraging, pigs root
and trample the forest floor. Given that
O‘ahu ‘elepaio rely on diverse
groundcover for foraging, the
disturbance caused by pigs could have
a major impact on the species. In a
study conducted at the Hakalau Forest
National Wildlife Refuge on the island
of Hawai‘i, researchers found that areas
where the ground cover had been
destroyed by feral pigs were used less
frequently by the Hawai‘i Island
subspecies of ‘elepaio for foraging
(VanderWerf 1994). Expecting the same
results on O‘ahu is reasonable.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes

Overutilization is not known to
threaten the O‘ahu ‘elepaio.

C. Disease and predation

Disease and predation are considered
the primary threats responsible for the
severe decline of the O‘ahu ‘elepaio in
the last few decades. Disease is believed
the primary reason for reduced adult
survival, and nest predation by
introduced mammals, mainly black rats
(Rattus rattus), is the primary reason for
low reproductive success (VanderWerf
1998a).

Avian malaria (Plasmodium relictum)
and poxvirus (Avipox virus sp.) are two
documented serious disease threats to
O‘ahu ‘elepaio, as well as all native
Hawaiian forest birds (VanderWerf
1998b). Malaria and pox are transmitted
by the night-biting mosquito, Culex
quinquefasciatus, which uses wallows
created by feral pigs as breeding
grounds. Avian pox can also be spread
through physical contact with infected
birds or surfaces (VanderWerf 1998b).
Avian pox causes lesions on the feet,
legs, and bill. Five populations of O‘ahu
‘elepaio sampled for disease had birds
with pox-like lesions (VanderWerf
1998b). Culex mosquitos, and thus
malaria and pox, are more abundant at

lower elevations. Although larvae do
not develop well at colder temperatures,
mountain elevations on O‘ahu are not
high enough to preclude mosquitos;
therefore, diseases may be more
prevalent on this island (VanderWerf
1998b). According to VanderWerf
(1998b), 70 percent of O‘ahu ‘elepaio
within low-elevation valleys have pox-
like lesions. Although its effects on the
O‘ahu ‘elepaio remain unknown,
malaria may also be an important factor
for the species’ decline (VanderWerf
1998a).

Avian pox is known to increase adult
mortality and reduce reproductive
success of O‘ahu ‘elepaio (VanderWerf
1997, 1998a, and 1998b). O‘ahu ‘elepaio
with pox-like lesions are thought to be
seriously affected by poxvirus and have
lower survival than either healthy
‘elepaio or those with healed pox sores
(VanderWerf 1998a). Birds with pox
likely become more vulnerable to
predation or exposure due to the virus

weakening the bird (VanderWerf 1998b).

Survival rates of birds with healed pox
sores were compared with those of
apparently healthy birds, and
researchers found that if ‘elepaio can
survive the initial infection, their future
survival is not adversely affected
(VanderWerf 1998a). Poxvirus also
affects reproductive success. Pairs
having at least one individual actively
infected with pox produced fewer
fledglings than healthy pairs or those
consisting of at least one individual
with healed pox lesions (VanderWerf
1998a).

Because disease, which in many cases
is difficult to control, is a factor in the
decline of the O‘ahu ‘elepaio , the
existence and survival of genetically
resistant individuals is essential to the
survival of this taxon. If captive
propagation is necessary for the
recovery of this species, capture of
disease-resistant birds may improve the
success of a captive propagation
program and increase the survival of
birds released into the wild.

A potential factor contributing to the
spread of avian disease is the expansion
of the range of introduced birds.
Introduced birds may act as a reservoir
for diseases such as avian pox. Thus,
expansion of the range of introduced
birds infected with avian pox into the
range of O‘ahu ‘elepaio is likely to have
occurred and contributed to the decline
of O‘ahu ‘elepaio. Another potential
factor contributing to the spread of
avian disease is feral cats (Felis catus).
Cats may be considered a significant
carrier and/or vector of disease. For
example, cats are known hosts of the
parasite Taxoplasma gondii, which is
known to be fatal to some native

Hawaiian birds (e.g., Hawaiian crow
(Corvus hawaiiensis)) (Wallace 1973).
Stray cats on O‘ahu are known to carry
Taxoplasma antibodies (Wallace 1973),
however how this parasite affects O‘ahu
‘elepaio is unknown.

The Hawaiian short-eared owl, or
pueo (Asio flammeus), is the natural
predator of O‘ahu ‘elepaio, but given the
limited number of pueo left on O‘ahu,
the pueo has very little impact on the
O‘ahu ‘elepaio. The main predator of
O‘ahu ‘elepaio nests is believed to be
the black rat (VanderWerf 1998a).
Predation of O‘ahu ‘elepaio nests by
black rats has lowered reproductive
success and increased mortality of
female O‘ahu ‘elepaio (VanderWerf
1998a). Reproductive success of
‘elepaio, measured by the number of
fledglings per pair, is higher in areas
where rats were removed, compared to
an area where rats were not removed
(VanderWerf 1998a). Other known
nonnative predators include barn owls
(Tyto alba), feral cats, small Indian
mongoose (Herpestes auropunctatus),
Polynesian rats (Rattus exulans), and
Norway rats (Rattus norwegicus)
(VanderWerf 1998b). Research indicates
that removal of predators (e.g., rats, cats,
and mongooses) from O‘ahu ‘elepaio
territories may increase the survival of
female ‘elepaio. Available results
indicate that survival of males was
similar in areas where rat removal was
conducted and where it was not
conducted. For those same areas, female
‘elepaio survival appeared slightly
higher in areas where rats were
removed. However, sample sizes were
not large enough, and more data are
needed to verify these results
(VanderWerf 1998a). Although male and
female ‘elepaio share incubation
responsibilities of the eggs during the
day, only females incubate at night
(VanderWerf 1998b). Thus, females are
more vulnerable than males to predation
on nests by rats, which are primarily
nocturnal (VanderWerf 1998a).

Introduction of alien animals into
Hawai‘i is a major continual threat to all
native flora and fauna. Predation
associated with alien introductions
could significantly and negatively affect
the remaining populations of O‘ahu
‘elepaio. The threat of the accidental
introduction of the brown tree snake
(Boiga irregularis) from Guam, Saipan,
or the Solomon Islands is of particular
concern. The brown tree snake is an
aggressive predator of birds that has
caused a significant decline in avifauna
on Pacific islands where this snake has
become established. In December 1994,
a live brown tree snake was found in a
Schofield Barracks warehouse on the
island of O‘ahu. This snake was
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associated with a shipment of U.S.
Army materials from Tinian via Guam.

D. The Inadequacy of Existing
Regulatory Mechanisms

Currently, the O‘ahu ‘elepaio is
protected under State (Hawai‘i Revised
Statutes (HRS), Sect. 13—124—-3A) and
Federal laws (Migratory Bird Treaty Act
of 1918, 16 U.S.C. 703-712, 40 Stat. 755,
as amended). These laws protect the
taxon from capture and collection
(without appropriate permits) of
individuals, nests, and eggs, but do not
afford protection to the habitat of this
species.

E. Other Natural or Manmade Factors
Affecting its Continued Existence

Storms with heavy rain and strong
winds have been known to contribute to
mortality of O‘ahu ‘elepaio eggs and
nestlings. On O‘ahu, ‘elepaio nests,
especially those high in trees, and their
contents have been destroyed by March
storms (VanderWerf 1998b). Prolonged
heavy rain can also cause adults to
abandon the nests; small fledglings are
vulnerable to extended periods of
intense rain (VanderWerf 1998b). For
example, overall reproductive success
in 1998 was lower than the previous
year due to inclement weather
experienced in late March and early
April, when many nests contained eggs
or small nestlings (VanderWerf 1998a).
Several nests failed because they were
blown out of the trees by winds in
excess of 40 miles per hour (VanderWerf
1998a).

Naturally occurring events, such as
hurricanes, may affect the continued
existence of the O‘ahu ‘elepaio. Because
the subspecies now exists only as seven
small isolated populations, rather than
one large, continuous, interbreeding
population, a population decline could
be exacerbated by random genetic,
environmental, and demographic
events. Small population size can
reduce reproductive rates, increase rates
of inbreeding and inbreeding depression
(the expression of deleterious recessive
genes occurring in the population), and
facilitate the loss of future plasticity or
evolutionary potential. Loss of genetic
variability through genetic drift reduces
the ability of small populations to cope
with ecological and environmental
stresses such as habitat modification
and alien species.

If populations continue to decline and
become extremely small, demographic
events take on greater significance. For
example, if weather events (e.g., E1 Nino
episodes) cause reproductive failure for
one or more years, and are followed by
a period of high predation, a small
population has less resiliency and is

vulnerable to extirpation. Hurricanes
may cause large or total population loss
through direct mortality, habitat
destruction or modification, and
dispersal of invasive alien plants.
Although birds in the Hawaiian Islands
have long endured hurricanes, major
hurricanes in concert with low
population numbers and other factors
could severely affect the survival of
O‘ahu ‘elepaio.

Another potential factor contributing
to the decline of the O‘ahu ‘elepaio may
be the competition for food or space
with introduced birds such as the
Japanese white-eye (Zosterops
japonicus), white-rumped shama
(Copsychus malabaricus), and the red-
vented and red-whiskered bulbuls
(Pycnonotus cafer and P. jocosus)
(VanderWerf et al. 1997; VanderWerf
1998). Although the extent of
competition has not been carefully
studied, limited anecdotal and
circumstantial evidence indicate that
competition occurs with any alien bird
species (VanderWerf et al. 1997;
VanderWerf 1998).

The Japanese white-eye, introduced to
Hawai‘i in the 1930s, has expanded its
range into remote areas within the last
2 decades. This species is probably the
most abundant bird in Hawai‘i (Pratt et
al. 1987). Scott et al. (1986)
demonstrated that distribution of the
Japanese white-eye was negatively
correlated with the distributions of
native birds, including ‘elepaio. ‘elepaio
have frequently been known to chase
Japanese white-eyes from the area
surrounding their nest (Conant 1977).
Additionally, the red-vented bulbul was
introduced to O‘ahu in 1965 and greatly
increased in numbers after 1970
(Williams 1987). This species is now
extremely abundant in forested habitats.
While primarily a fruit-eater, red-vented
bulbuls take insect prey (Sheila Conant,
pers. comm., 1995) and, as a particularly
aggressive species, are known to chase
other birds (Berger 1981).

In summary, we have carefully
assessed the best scientific and
commercial information available
regarding the past, present, and future
threats faced by this species in
determining to make this rule final.
Based on this evaluation, the preferred
action is to list the O‘ahu ‘elepaio as
endangered. The most recent estimates
indicate that 1,500 O‘ahu ‘elepaio
remain, occurring in 7 small and
geographically isolated populations
(VanderWerf 1998 and 1999). This bird
is primarily threatened by disease,
including avian pox-virus and malaria,
and predation by nonindigenous
mammals. Other known threats include
storms with high winds that destroy

nests and their contents; habitat
degradation and loss, including habitat
fragmentation due primarily to human
impacts; and destruction of foraging
habitat by feral pigs. Potential threats
include the introduction and spread of
alien species, such as the brown tree
snake, and alien plants that alter the
structure and diversity of forested areas
and competition with introduced birds.
Small total population size, limited
distribution, and population
fragmentation make this taxon
particularly vulnerable to reduced
reproductive vigor and the effects of
naturally occurring events. Because the
O‘ahu ‘elepaio is in danger of extinction
throughout all or a significant portion of
its range, it fits the definition of
endangered as defined in the Act.
Therefore, the determination of
endangered status for the O‘ahu ‘elepaio
is appropriate.

Critical Habitat

Critical habitat is defined in section 3,
paragraph (5)(A) of the Act as the
specific areas within the geographical
area occupied by a species, at the time
it is listed in accordance with the Act,
on which are found those physical or
biological features essential to the
conservation of the species and that may
require special management
considerations or protection; and
specific areas outside the geographical
area occupied by a species at the time
it is listed in accordance with the
provisions of section 4 of the Act, upon
a determination by the Secretary that
such areas are essential for the
conservation of the species.
“Conservation”” means the use of all
methods and procedures needed to
bring the species to the point at which
listing under the Act is no longer
necessary.

Critical habitat designation, by
definition, directly affects only Federal
agency actions through consultation
under section 7(a)(2) of the Act. Section
7(a)(2) requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or destroy or adversely
modify its critical habitat.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, we designate critical
habitat at the time the species is
determined to be endangered or
threatened. Our regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations
exist—(1) the species is threatened by
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taking or other activity and the
identification of critical habitat can be
expected to increase the degree of threat
to the species or (2) such designation of
critical habitat would not be beneficial
to the species.

In the proposed rule, we indicated
that designation of critical habitat for
this species was not prudent because we
believed a critical habitat designation
would not provide any additional
benefit beyond that provided through
listing as endangered.

In this final rule, however, we find
that designation of critical habitat is
prudent for the O‘ahu ‘elepaio
(Chasiempis sandwichensis ibidis). In
the last few years, a series of court
decisions have overturned Service
determinations regarding a variety of
species that designation of critical
habitat would not be prudent (e.g.,
Natural Resources Defense Council v.
U.S. Department of the Interior, 113 F.
3d 1121 (9th Cir. 1997); Conservation
Council for Hawai‘i v. Babbitt, 2 F.
Supp. 2d 1280 (D. Hawai‘i 1998)). Based
on the standards applied in those
judicial opinions, we believe that the
designation of critical habitat for this
species would be prudent.

In the absence of a finding that critical
habitat would increase threats to a
species, if any benefits would result
from critical habitat designation, then a
prudent finding is warranted. In the
case of this species, some benefits may
result from designation of critical
habitat. The primary regulatory effect of
critical habitat is the section 7
requirement that Federal agencies
refrain from taking any action that
destroys or adversely modifies critical
habitat. While a critical habitat
designation for habitat currently
occupied by this species would not be
likely to change the section 7
consultation outcome because an action
that destroys or adversely modifies such
critical habitat would also be likely to
result in jeopardy to the species, in
some instances section 7 consultation
might be triggered only if critical habitat
is designated. Examples could include
unoccupied habitat or occupied habitat
that may become unoccupied in the
future. Designating critical habitat may
also provide some educational or
informational benefits. Therefore, we
find that critical habitat is prudent for
the O‘ahu ‘elepaio.

However, we cannot propose critical
habitat designations for this subspecies
at this time. Our Hawaiian field office,
which would have the lead for such a
proposal, is in the process of complying
with the court order in Conservation
Council for Hawai‘i v. Babbitt, CIV NO.
97-00098 ACK (D. Haw. Mar. 9 and

Aug. 10, 1998). In that case, the United
States District Court for the District of
Hawai‘i remanded to the Service its
“not prudent” findings on critical
habitat designation for 245 species of
Hawaiian plants. The court ordered us
not only to reconsider these findings,
but also to designate critical habitat for
any species for which we determine on
remand that critical habitat designation
is prudent. Proposed designations or
nondesignations for 100 species are to
be published by November 30, 2000.
Proposed designations or
nondesignations for the remaining 145
species are to be published by April 30,
2002. Final designations or
nondesignations are to be published
within 1 year of each proposal.
Compliance with this court order is a
huge undertaking involving critical
habitat determinations for over one-fifth
of all species that have ever been listed
under the Endangered Species Act, and
over one-third of all listed plant species.
In addition, we have agreed to include
in this effort critical habitat designations
for an additional 10 plants that are the
subject of another lawsuit. See
Conservation Council for Hawai‘i v.
Babbitt, CIV. NO. 99-00283 HG. We
cannot develop proposed critical habitat
designations for the Oahu elepaio
without significant disruption of the
field office’s intensive efforts to comply
with the Conservation Council for
Hawai'‘i v. Babbitt remand.

To attempt to do so could also affect
the listing program Region-wide.
Administratively, the Service is divided
into seven geographic regions. This
subspecies is under the jurisdiction of
Region 1, which includes California,
Oregon, Washington, Idaho, Nevada,
Hawaii, and other Pacific Islands. About
one-half of all listed species occur in
Region 1. Region 1 receives by far the
largest share of listing funds of any
Service region because it has the
heaviest listing workload. Region 1 must
also expend its listing resources to
comply with existing court orders or
settlement agreements. In fact, in the
last fiscal year, all of the Region’s
funding allocation for critical habitat
actions was expended to comply with
court orders. If we were to immediately
prepare proposed critical habitat
designations for this subspecies
notwithstanding the court order
pertaining to 245 Hawaiian plant
species, efforts to provide protection to
many other species that are not yet
listed would be delayed. While we
believe some benefits may result from
designating critical habitat for this
subspecies, these benefits are
significantly fewer in comparison to the

benefits of listing a species under the
Endangered Species Act because, as
discussed above, the primary regulatory
effect of critical habitat is limited to the
section 7 requirement that Federal
agencies refrain from taking any action
that destroys or adversely modifies
critical habitat.

As explained in detail in the Final
Listing Priority Guidance for FY2000
(64 FR 57114), our listing budget is
currently insufficient to allow us to
immediately complete all of the listing
actions required by the Act. We plan to
employ a priority system for deciding
which outstanding critical habitat
designations should be addressed first.
We will focus our efforts on those
designations that will provide the most
conservation benefit, taking into
consideration the efficacy of critical
habitat designation in addressing the
threats to the species, and the
magnitude and immediacy of those
threats. Deferral of a proposal to
designate critical habitat for the Oahu
elepaio will allow us to concentrate our
limited resources on higher priority
critical habitat and other listing actions,
while allowing us to put in place
protections needed for the conservation
of the Oahu elepaio without further
delay. Therefore, given the current
workload in Region 1 and, particularly,
the Hawaiian field office, we expect that
we will be unable to develop a proposal
to designate critical habitat for the Oahu
elepaio until FY2004.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain activities. Recognition
through listing encourages public
awareness and results in conservation
actions by Federal, State, and private
agencies, groups, and individuals. The
Act provides for possible land
acquisition and cooperation with the
State and requires that recovery actions
be carried out for all listed species.
Funding may be available through
section 6 of the Act for the State to
conduct recovery activities. The
protection required of Federal agencies
and the prohibitions against certain
activities involving listed animals are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
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this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) requires Federal
agencies to confer with us on any action
that is likely to jeopardize the continued
existence of a species proposed for
listing or result in destruction or
adverse modification of proposed
critical habitat. If a species is listed
subsequently, section 7(a)(2) requires
Federal agencies to insure that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with us, under
section 7(a)(2) of the Act.

Federal agency actions that may
require conference and/or consultation
as described in the preceding paragraph
include military activities, such as
military training and troop movements,
taking place on federally owned or
leased lands; the involvement of the
Army Corps of Engineers in projects
subject to section 404 of the Clean Water
Act and section 10 of the Rivers and
Harbors Act of 1899, such as the
construction of roads and bridges and
dredging projects; U.S. Environmental
Protection Agency-authorized
discharges under the National Pollutant
Discharge Elimination System; U.S.
Department of Agriculture/Natural
Resources Conservation Service
projects; U.S. Department of Housing
and Urban Development projects; and
other activities with a possible Federal
nexus, such as golf course and firebreak
construction.

Several of the remaining populations
of this bird are located on State land
utilized for military training,
particularly by the U.S. Army. In the
Wai‘anae Mountains, those populations
are found in the following areas: Pahole
to Makaha, including both leeward and
windward sides, and Schofield to
Palehua, on the windward side. In the
Ko‘olau Mountains, only a fraction of
the area occupied by one ‘elepaio
population (Aiea ridge south to the
Kahauiki Stream) is under military
control. Therefore, section 7
consultation will be required before any
military activities that may impact the
O‘ahu ‘elepaio , such as military
training and troop movements, may take
place.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife. The
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.21 for
endangered species, make it illegal for

any person subject to the jurisdiction of
the United States to take (includes
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect; or
to attempt any of these), import or
export, ship in interstate or foreign
commerce in the course of a commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
endangered wildlife species. It is also
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to agents of the
Service and State conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered wildlife under
certain circumstances. Regulations
governing permits are codified at 50
CFR 17.22 and 17.23. Such permits are
available for scientific purposes, to
enhance the propagation or survival of
the species, and/or for incidental take in
the course of otherwise lawful activities.
Requests for copies of the regulations
regarding listed wildlife and inquiries
about permits and prohibitions may be
addressed to the U.S. Fish and Wildlife
Service, Endangered Species Permits,
911 Northeast 11th Avenue, Portland,
Oregon 97232-4181 (telephone 503—
231-6241; facsimile 503—-231-6243).

As published in the Federal Register
on July 1, 1994, (59 FR 34272), our
policy is to identify, to the maximum
extent practicable at the time a species
is listed, those activities that would or
would not be likely to constitute a
violation of section 9 of the Act. The
intent of this policy is to increase public
awareness of the effect of the listing on
proposed and ongoing activities within
a species’ range. Likely activities that
we believe could potentially result in a
violation of section 9 of the Act include,
but are not limited to, the following:
road or firebreak construction, military
troop training, or other activities that
disturb the normal behavior (e.g.,
breeding, nesting, feeding) of O‘ahu
‘elepaio or damage habitat used by the
species. Activities that we believe
would not likely result in a violation of
section 9 of the Act include, but are not
limited to, nondestructive activities in
areas occupied by O‘ahu ‘elepaio, such
as hiking, collecting plants for cultural
usage (e.g., hula halau), and hunting
game animals. Activities that occur
under a valid incidental take permit or
in accordance with a section 7
consultation would not violate section
9.

Questions regarding whether specific
activities will constitute a violation of
section 9 of the Act should be directed
to the Manager of the Pacific Islands
Ecoregion (see ADDRESSES section).

By giving the O‘ahu ‘elepaio Federal
protection under the Act, the State of
Hawai‘i Endangered Species Act (HRS,
Sect. 195D—4(a)) is automatically
invoked, prohibiting taking and
encouraging conservation by State
government agencies. Hawai‘i’s
Endangered Species law states, “Any
species of aquatic life, wildlife, or land
plant that has been determined to be an
endangered species pursuant to the Act
shall be deemed to be an endangered
species under the provisions of this
chapter and any indigenous species of
aquatic life, wildlife, or land plant that
has been determined to be a threatened
species pursuant to the Act shall be
deemed to be a threatened species under
the provisions of this chapter.” Further,
the State may enter into agreements
with Federal agencies to administer and
manage any area required for the
conservation, management,
enhancement, or protection of
endangered species (HRS, Sect. 195D—
5(c)). Funds for these activities could be
made available under section 6 of the
Act (State Cooperative Agreements).
Thus, the Federal protection afforded to
the O‘ahu ‘elepaio by listing as an
endangered species will be reinforced
and supplemented by protection under
State law.

National Environmental Policy Act

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244).

Required Determinations

This rule does not contain any new
collections of information other than
those already approved under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and assigned Office of
Management and Budget clearance
number 1018-0094. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid control number. For
additional information concerning
permit and associated requirements for
endangered species, see 50 CFR 17.22.

References Cited

A complete list of all references cited
herein is available upon request from
the Pacific Islands Ecoregion (see
ADDRESSES section).



Federal Register/Vol. 65, No. 75/Tuesday, April 18, 2000/Rules and Regulations

20769

Author

The primary author of this final rule
is Leila Gibson, U.S. Fish and Wildlife
Service (see ADDRESSES section). Recent
data regarding the O‘ahu ‘elepaio were
provided by Eric VanderWerf of the
University of Hawai‘i.

List of Subjects in 50 CFR Part 17
Endangered and threatened species,

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter [, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for Part 17

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.11(h) is amended by
adding the following, in alphabetical
order under BIRDS, to the List of
Endangered and Threatened Wildlife:

§17.11 Endangered and threatened
wildlife.

Exports, Imports, Reporting and record ~ continues to read as follows: * * * * *
keeping requirements, Transportation. (h) * * *
Species Vertebrate popu- i :
Historic range lation where endan- Status When listed ﬁgg,?:tl Sﬁﬁg;al
Common name Scientific name gered or threatened
BIRDS
* * * * * * *
‘Elepaio, O‘ahu ...... Chasiempis US.A (HI) e Entire ..o E NA NA
sandwichensis
ibidis.
* * * * * * *

Dated: April 5, 2000.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 00-9684 Filed 4—17-00; 8:45 am]
BILLING CODE 4310-55-U
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 6
RIN 0551-AA59

Licensing for Certain Sugar-Containing
Products Under Tariff-Rate Quota

AGENCY: Office of the Secretary, USDA.
ACTION: Proposed rule: Extension of
comment period.

SUMMARY: The proposed rule, published
in the Federal Register on March 17,
2000, (65 FR 14478-14484) provides for
licensing of imports of sugar-containing
products which enter under the tariff-
rate quota (TRQ) provided for in
Additional U.S. Note 8 to chapter 17 of
the Harmonized Tariff Schedule of the
United States (HTS). Public comments
were requested by April 17, 2000. The
Department is extending the public
comment period to May 17, 2000.
DATES: The comment period has been
extended and will expire on May 17,
2000. Comments should be received on
or before this date to be assured of
consideration.

ADDRESSES: Comments should be
mailed or delivered to Diana
Wanamaker, Import Policies and
Programs Division, Foreign Agricultural
Service, 1400 Independence Avenue
SW, STOP 1021, U.S. Department of
Agriculture, Washington, DC 20250—
1021. Comments received may be
inspected between 10:00 a.m. and 4:00
p-m. at room 5541-S, 1400
Independence Avenue SW, Washington,
DC 20250-1021.

FOR FURTHER INFORMATION CONTACT:
Diana Wanamaker at the address above,
or telephone at 202-720-2916, or e-mail
at Wanamaker@fas.usda.gov.
SUPPLEMENTARY INFORMATION: The
proposed rule was published in the
Federal Register on March 17, 2000 (65
FR 14478-14484) and public comments
were requested on or before April 17,
2000, to be assured of consideration. In
view of private sector and foreign

government requests that the comment
period be extended in order to more
fully assess the proposed import
licensing requirement and its effects on
business operations, the Department has
decided that a 30-day extension of the
comment period to May 17, 2000 would
be reasonable.

Signed at Washington, D.C. on April 13,
2000.
Timothy J. Galvin,
Administrator, Foreign Agricultural Service.
[FR Doc. 00-9728 Filed 4—17—-00; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 99-077-1]

RIN 0579-AB17

Karnal Bunt; Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We propose to amend the
Karnal bunt regulations by removing
from regulated areas any noninfected
acreage that is more than 3 miles from

a field or area associated with a bunted
wheat kernel. This action would reduce
the size of the areas that are regulated
because of Karnal bunt in La Paz,
Maricopa, and Pinal Counties of
Arizona. We also propose to specify that
mechanized harvesting equipment must
be cleaned and disinfected before
leaving a regulated area only if it has
been used to harvest host crops that test
positive for Karnal bunt. This action
would relieve restrictions on the
movement of mechanized harvesting
equipment from all areas regulated
because of Karnal bunt. We believe
these actions would not result in a
significant risk of spreading Karnal
bunt.

DATES: We invite you to comment on
this docket. We will consider all
comments that we receive by June 19,
2000.

ADDRESSES: Please send your comment
and three copies to: Docket No. 99-077—
1, Regulatory Analysis and
Development, PPD, APHIS, Suite 3C03,

4700 River Road, Unit 118, Riverdale,
MD 20737-1238.

Please state that your comment refers
to Docket No. 99-077-1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS rules, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Vedpal S. Malik, National Karnal Bunt
Coordinator, PPQ, APHIS, 4700 River
Road Unit 134, Riverdale, MD 20737—
1236; (301)734-6774.

SUPPLEMENTARY INFORMATION:

Background

Karnal bunt is a fungal disease of
wheat (Triticum aestivum), durum
wheat (Triticum durum), and triticale
(Triticum aestivum X Secale cereale), a
hybrid of wheat and rye. Karnal bunt is
caused by the fungus Tilletia indica
(Mitra) Mundkur and is spread through
the movement of infected seed. In the
absence of measures taken by the U.S.
Department of Agriculture (USDA) to
prevent its spread, the establishment of
Karnal bunt in the United States could
have significant consequences with
regard to the export of wheat to
international markets. The regulations
regarding Karnal bunt are set forth in 7
CFR 301.89-1 through 301.89-14
(referred to below as the regulations).

Regulated Areas in Arizona

The regulations in § 301.89-3(e)
provide the criteria for classifying a
field or area as a regulated area for
Karnal bunt. Under those criteria, a field
or area would be classified as a
regulated area when it is:

* A field planted with seed from a lot
found to contain a bunted wheat kernel;

¢ A distinct definable area that
contains at least one field that was
found during survey to contain a bunted
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wheat kernel (the distinct definable area
may include an area where Karnal bunt
is not known to exist but where
intensive surveys are required because
of the area’s proximity to a field found
during survey to contain a bunted
kernel); or

» A distinct definable area that
contains at least one field that was
found during survey to contain spores
consistent with Karnal bunt and has
been determined to be associated with
grain at a handling facility containing a
bunted wheat kernel (the distinct
definable area may include an area
where Karnal bunt is not known to exist
but where intensive surveys are
required because of the area’s proximity
to a field that has been associated with
grain at a handling facility containing a
bunted kernel).

The boundaries of distinct definable
areas are determined using the criteria
in paragraphs (b) through (d) of
§ 301.89-3, which provide for the
regulation of less than an entire State,
the inclusion of noninfected acreage in
a regulated area, and the temporary
designation of nonregulated areas as
regulated areas. Paragraph (c) of
§301.89 states that the Administrator
may include noninfected acreage within
a regulated area due to its proximity to
an infestation or inseparability from the
infected locality for regulatory purposes,
as determined by:

 Projections of the spread of Karnal
bunt along the periphery of the
infestation;

* The availability of natural habitats
and host materials within the
noninfected acreage that are suitable for
establishment and survival of Karnal
bunt; and

* The necessity of including
noninfected acreage within the
regulated area in order to establish
readily identifiable boundaries.

When we include noninfected acreage
in a regulated area for one or more of
these reasons, the noninfected acreage,
along with the rest of the acreage in the
regulated area, is intensively surveyed.
Negative results from surveys of the
noninfected acreage provide assurance
that all infected acreage is within the
regulated area. In effect, the noninfected
acreage serves as a buffer zone between
fields or areas associated with a bunted
kernel and areas outside of the regulated
area.

Based on 4 years of experience
surveying noninfected acreage included
in regulated areas, we have determined
that a buffer zone of no more than 3
miles around a field or area associated
with a bunted kernel is sufficient.

The regulations at § 301.89-3(f) set
the boundaries for regulated areas in

Arizona, California, New Mexico, and
Texas. Gertain regulated areas in
Arizona, California, and Texas include
noninfected acreage. In those regulated
areas in California and Texas, the buffer
zone does not extend more than 3 miles.
However, in Arizona, regulated areas
include additional noninfected
acreage—in some cases up to 6 miles
from a field or area associated with a
bunted kernel—when the area is within
contiguous agricultural acreage.

We propose to reduce the size of the
regulated areas in Arizona by removing
noninfected acreage that is more than 3
miles from a field or area associated
with a bunted wheat kernel. This action
would reduce the size of the areas in La
Paz, Maricopa, and Pinal Counties of
Arizona that are regulated because of
Karnal bunt and would create a uniform
and consistent standard for setting the
boundaries of regulated areas in all
affected States.

As a result of our proposal to reduce
the size of the regulated areas in
Maricopa and Pinal Counties so that
they include only a 3-mile buffer zone
around a field or area associated with a
bunted kernel, we also propose to add
10 fields in Maricopa County and 5
fields in Pinal County to the respective
county lists of individual fields
classified as regulated areas. These 15
fields are currently part of larger
regulated areas in Pinal and Maricopa
Counties that would be broken up by
our removing some noninfected acreage
from regulation. These fields were
planted in 1995 with lots of seed that
contained bunted wheat kernels, so we
believe it necessary to continue to
regulate these fields. However, because
crops from these fields have never
tested positive for Karnal bunt, we see
no need to establish a buffer zone
around these fields.

The areas in La Paz, Maricopa, and
Pinal Counties of Arizona that we
propose to designate as regulated areas
are described in § 301.89(f) in the rule
portion of this document.

Mechanized Harvesting Equipment

Section 301.89-12 of the regulations
requires cleaning and disinfection of
mechanized harvesting equipment and
seed conditioning equipment. Currently,
mechanized harvesting equipment and
seed conditioning equipment must be
cleaned and disinfected before leaving a
regulated area after harvesting any
Karnal bunt host crops in regulated
areas.

We propose to amend the regulations
to require that mechanized harvesting
equipment be cleaned and disinfected
before leaving a regulated area only if it

has been used to harvest host crops that
test positive for Karnal bunt.

Our regulations concerning the testing
of Karnal bunt host crops (see § 301.89—
6) require that harvested host crops be
tested for the presence of Karnal bunt
prior to movement from the field or
before commingling with other grains.
This testing occurs before, or while,
harvesting equipment is in the field.
Harvesting equipment presents a risk
only if contaminated by positive host
crops. Therefore, instead of requiring all
mechanized harvesting equipment to be
cleaned and disinfected before leaving
the regulated area, we can focus
requirements on that equipment that
presents a risk of spreading Karnal bunt
without causing delays for the operators
of mechanized harvesting equipment.
This action would reduce the use of
corrosive chemicals for cleaning and
disinfection in regulated areas and
relieve restrictions on the movement of
mechanized harvesting equipment from
areas regulated because of Karnal bunt.

In connection with this change, we
also propose to amend § 301.89-2(i),
which lists mechanized harvesting
equipment as a regulated article. We
would specify that mechanized
harvesting equipment is a regulated
article only if it has been used to harvest
host crops that test positive for Karnal
bunt.

The cleaning and disinfection
requirements for seed conditioning
equipment would remain unchanged
because that equipment handles only
seed, which presents a greater risk for
the artificial spread of Karnal bunt.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be significant
for the purposes of Executive Order
12866 and, therefore, has been reviewed
by the Office of Management and
Budget.

We have prepared an economic
analysis for this action, which is set
forth below. The analysis addresses the
effects on small entities, as required by
the Regulatory Flexibility Act, and
serves as the cost-benefit analysis
required by Executive Order 12866.

We propose to amend the Karnal bunt
regulations by removing from regulated
areas any noninfected acreage that is
more than 3 miles from a field or area
associated with a bunted wheat kernel.
This action would reduce the size of the
areas that are regulated because of
Karnal bunt in La Paz, Maricopa, and
Pinal Counties of Arizona. We also
propose to specify that mechanized
harvesting equipment must be cleaned
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and disinfected before leaving a
regulated area only if it has been used
to harvest host crops that test positive
for Karnal bunt. This action would
relieve restrictions on the movement of
mechanized harvesting equipment from
all areas regulated because of Karnal
bunt.

Regulated Areas in Arizona

As aresult of the proposed reduction
of regulated areas in La Paz, Maricopa,
and Pinal Counties of Arizona, the
regulated agricultural acreage in central
Arizona would decline by about 131,000
acres, reducing the regulated acreage in
Arizona as a whole by about one-third,
from 389,000 acres to 258,000 acres. The
total regulated agricultural acreage in
Arizona, California, New Mexico, and
Texas would decline by about 25
percent, from approximately 484,000
acres to 353,000 acres.

This change would benefit an
estimated five wheat producers
operating in the areas that would no
longer be regulated. These five
producers would benefit because they
would be able to move their wheat
without restriction. Currently, wheat
grain may be moved from a regulated
area only if it tests negative for bunted
kernels, and commercial wheat seed
may not be moved from a regulated area.

However, the benefits for these
producers are not likely to be significant
for two reasons. First, grain is tested for
Karnal bunt at no cost to producers in
all regulated areas. For producers who
would be affected by this change, the
elimination of the current testing
requirement would remove an
inconvenience only, not a financial
burden. Second, very little commercial
wheat seed is, or is expected to be,
grown in the areas that would be
removed from regulation. Because of
that, the elimination of the current
restriction on moving commercial seed
would have only a minimal economic
effect on producers in the affected areas.

It is possible that, by giving affected
producers new status as deregulated
growers, the rule could serve to enhance
the perception of the quality of the
producers’ wheat crop. This could, in
turn, lead to higher wheat prices.
However, even if producers were to
benefit from higher prices for their
wheat, those prices are not likely to
increase significantly.

Mechanized Harvesting Equipment

The proposed change to the
requirements for cleaning and
disinfecting mechanized harvesting
equipment would primarily benefit
custom combine harvesters, who
routinely move their machines into and

out of regulated areas in the course of
harvesting wheat for multiple
producers. They would benefit because
they would no longer be required to
clean and disinfect their combines prior
to moving them out of the regulated
area, as long as the machines had not
been used to harvest host crops that
tested positive for Karnal bunt.

Currently, there are about 67
harvesters, including both custom
operators and producers who use their
own combines, operating 124 combines
in regulated areas. Many of these 67
harvesters could benefit from this rule.
However, the exact number who would
benefit—and the extent to which each
would benefit—is unknown, since the
information needed to make that
determination (i.e., the operating
characteristics for each of the
harvesters) is not available. It is not
uncommon, for example, for custom
harvesters to move the same combine
into and out of the regulated area
several times in the same crop season,
a situation that occurs when cutting
wheat that matures at different times.

The regulations allow for several
different cleaning methods, but most
combine operators choose a steam
treatment, which takes a minimum of 8
hours and costs from about $500 to $600
per cleaning. In addition to the cost of
cleaning itself, combine operators also
incur an indirect cost of approximately
$2,000 for each steam cleaning,
representing lost income associated
with the cleaning down time. For a
combine harvester, therefore, each
steam cleaning can cost up to about
$2,600.

The economic effect of the proposed
change to the regulations would vary
depending on the operator’s business
practices and other factors. Incurring the
cost of five cleanings per year for certain
individual operators is not uncommon,
although some operators must clean
their equipment more than five times
and some fewer than five times. Certain
operators in the regulated area would
not benefit at all from this proposed rule
because they do not move their
equipment from regulated areas.
However, if a custom harvester avoided
the cost of five cleanings per year as a
result of this proposed rule, the savings
would amount to approximately
$13,000.

Effects on Small Entities

Virtually all of the wheat producers
and firms that would be affected by this
proposed rule are likely to be
categorized as small according to the
Small Business Administration (SBA)
size classification. Economic impacts

resulting from this proposed rule would
therefore largely affect small entities.

The wheat producers that could be
affected by the proposed changes to the
regulations are all assumed to be small
entities. This assumption is based on
composite data for providers of the same
and similar services. There were a total
of 6,135 farms in Arizona in 1997. Of
those 6,135 farms, which include wheat
farms, 89 percent had annual sales of
less than $0.5 million, the SBA’s small
entity threshold for wheat farms.
However, for the reasons discussed
above, we do not expect this proposed
rule to have a significant economic
effect on these entities.

The combine operators that could be
affected by the proposed changes to the
regulations are also all assumed to be
small entities. In 1996, there were 282
U.S. firms primarily engaged in
mechanical harvesting and related
activities (SIC 0722), including
combining of crops. Of the 282 firms, 95
percent (or 268) had less than $5.0
million in annual sales, the SBA’s small
entity threshold for businesses in that
SIC category. Further, in 1996, the per
firm average sales for all of the 268 firms
in SIC 0722 that met the SBA’s
definition of a small entity was
$551,571. Therefore, based on our
calculation of $13,000 in potential
savings for many of these firms, the
economic benefits of this proposal
would represent 2 percent of annual
sales, which would not amount to a
significant economic effect on these
firms.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.
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Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Lists of Subjects in Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we propose to amend 7
CFR part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
would continue to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22, 2.80, and 371.2(c).

2.In § 301.89-2, paragraph (i) would
be revised to read as follows:

§301.89-2 Regulated articles.
* * * * *

(i) Mechanized harvesting equipment
used in the production of wheat, durum
wheat, and triticale that test positive
from Karnal bunt;

* * * * *

3. In § 301.89-3, paragraph (f), the
entry for Arizona would be revised to
read as follows:

§301.89-3 Regulated areas.

* * * * *

(f) * % %
ARIZONA

La Paz County. Beginning at the
southeast corner of sec. 33, T. 5 N., R.
21 W.; then west to the Colorado River;
then north along the Colorado River to
the west edge of sec. 26, T. 6 N., R. 22
W.; then north to the northwest corner
of sec. 26, T. 6 N., R. 22 W,; then east
to the northeast corner of sec. 27, T. 6
N., R. 21 W; then south to the southeast
corner of sec. 10, T. 5 N., R. 21 W.; then
west to the southwest corner of sec. 10,
T. 5 N., R. 21 W.; then south to the point
of beginning; and

Beginning at the southeast corner of
sec. 36, T. 7 N., R. 21 W.; then west to
the southwest corner of sec. 31, T. 7 N.,
R. 21 W.; then north to the northwest
corner of sec. 7, T. 7 N., R. 21 W.; then
east to the northwest corner of sec. 8, T.
7 N.,R. 21 W,; then north to the
northwest corner of sec. 5, T. 7 N., R.

21 W.; then east to the northwest corner
of sec. 4, T. 7 N., R. 21 W,; then north
to the northwest corner of sec. 33, T. 8
N., R. 21 W.; then east to the northeast
corner of sec. 34, T. 8 N., R. 21 W.; then
south to the northeast corner of sec. 3,

T. 7 N., R. 21 W.; then east to the
northeast corner of sec. 2, T. 7 N,, R. 21
W.; then south to the northeast corner
of sec. 11, T. 7 N., R. 21 W.; then east
to the northeast corner of sec. 12, T. 7
N., R. 21 W,; then south to the point of
beginning.

Maricopa County. Beginning at the
southeast corner of sec. 12, T. 6 S., R.
6 W.; then west to the southwest corner
of sec. 7, T. 6 S., R. 6 W.; then north to
the northwest corner of sec. 7, T. 6 S.,
R. 6 W.; then west to the southwest
corner of sec. 2, T. 6 S., R. 7 W,; then
north to the northwest corner of sec. 14,
T.5S.,R. 7 W.; then east to the
northeast corner of sec. 18, T. 5 S., R.
6 W.; then south to the southeast corner
of sec. 19, T. 5 S., R. 6 W.; then east to
the northeast corner of sec. 25, T. 5 S.,
R. 6 W.; then south to the point of
beginning; and

Beginning at the southeast corner of
sec. 14, T. 1 S., R. 4 W.; then west to
the southwest corner of sec. 14, T. 1 S.,
R. 5 W.; then north to the northwest
corner of sec. 14, T. 1 N., R. 5 W.; then
east to the northeast corner of sec. 14,
T.1N., R. 4 W.; then south to the point
of beginning; and

Beginning at the southeast corner of
sec. 6, T. 1 S., R. 2 W.; then west to the
southwest corner of sec. 5, T.1S.,R. 3
W.; then north to the northwest corner
of sec. 17, T. 1 N., R. 3 W.; then east to
the northeast corner of sec. 18, T. 1 N.,
R. 2 W.; then north to the northwest
corner of sec. 8, T. 1 N., R. 2 W.; then
east to the northeast corner of sec. 8, T.
1 N., R. 2 W,; then south to the
southeast corner of sec. 32, T. 1 N., R.
2 W.; then west to the northeast corner
of sec. 6, T. 1 S.,R. 2 W.; then south
to the point of beginning; and

Beginning at the southeast corner of
sec. 28, T. 1 S., R. 2 E.; then west to the
southwest corner of sec. 30, T. 1 S., R.
2 E.; then north to the southwest corner
of sec. 18, T. 1 S., R. 2 E.; then west to
the southwest corner of sec. 14, T. 1 S.,
R. 1 E.; then north to the southwest
corner of sec. 2, T. 1 S.,R. 1 E.; then
west to the southwest corner of sec. 4,
T.1S.,R. 1E.; then north to the
northwest corner of sec. 4, T.1S.,R. 1
E., then west to the southwest corner of
sec. 33, T. 1 N., R. 1 W.; then north to
the southwest corner of sec. 9, T. 1 N.,
R. 1 W.; then west to the southwest
corner of sec. 12, T. 1 N., R. 2 W.; then
north to the southwest corner of sec. 25,
T. 2 N., R. 2 W,; then west to the
southwest corner of sec. 27, T. 2 N., R.
2 W.; then north to the northwest corner
of sec. 3, T. 3 N, R. 2 W,; then east to
the northeast corner of sec. 1, T. 3 N.,
R. 1 W.; then south to the northwest
corner of sec. 19, T. 3 N,, R. 1 E.; then
east to the northeast corner of sec. 23,

T. 3N, R. 1 E.; then south to the
southeast corner of sec. 35, T. 3 N., R.
1 E.; then east to the northeast corner of
sec. 1, T. 2 N., R. 1 E.; then south to the
northwest corner of sec. 18, T. 1 N., R.
2 E.; then east to the northeast corner of
sec. 13, T. 1 N., R. 2 E.; then south to
the southeast corner of sec. 12, T. 1 S.,
R. 2 E.; then west to the southeast corner
of sec. 9, T. 1 S.,R. 2 E.; then south to
the point of beginning; and

Beginning at the southeast corner of
sec. 34, T. 2 N, R. 5 E.; then west to the
southwest corner of sec. 31, T. 2 N., R.
5 E.; then north to the northwest corner
of sec. 7, T. 2 N., R. 5 E.; then east to
the northeast corner of sec. 10, T. 2 N.,
R. 5 E.; then south to the point of
beginning; and

Beginning at the intersection of the
Maricopa/Pinal County line and the
southwest corner of sec. 31, T. 2 S., R.
5 E.; then north to the northwest corner
of sec. 31, T. 2 S., R. 5 E.; then west to
the southwest corner of sec. 25, T. 2 S.,
R. 4 E.; then north to the southwest
corner of sec. 13, T. 2 S.,R. 4 E.; then
west to the southwest corner of sec. 15,
T. 2 S., R. 4 E.; then north to the
northwest corner of sec. 3, T. 2 S.,,R. 4
E.; then east to the southwest corner of
sec. 35, T.1S., R. 4 E.; then north to
the northwest corner of sec. 35, T. 1 S.,
R. 4 E.; then east to the northwest corner
of sec. 34, T. 1 S., R. 5 E.; then north
to the northwest corner of sec. 22, T. 1
S.,R. 5 E.; then east to the northwest
corner of sec. 20, T. 1 S., R. 6 E.; then
north to the northwest corner of sec. 8,
T.18S.,R. 6 E.; then east to the northeast
corner of sec. 7, T.1 S.,R. 7 E.; then
south to the southeast corner of sec. 31,
T.1S.,R. 7 E.; then east to the northeast
corner of sec. 5, T. 2 S.,R. 7 E.; then
south to the southeast corner of sec. 5,
T. 2 S.,R. 7 E.; then east to the
Maricopa/Pinal County line; then south
and west along the Maricopa/Pinal
County line to the point of beginning.

The following individual fields in
Maricopa County are regulated areas:

301060505 304073005 306013222
301060506 304073010 306013231
301060601 304081410 306020404
301060602 304081413 306020501
301060603 304081415 306020601
301060604 304081417 306020623
301102505 304081505 316123301
301102506 304081506 316123302
303111502 304082202 316123303
303111503 304082302 316131901
303113002 304082303 316131904
304031904 304082607 316132302
304031906 304082703 316132604
304073004

Pinal County. Beginning at the
intersection of the Maricopa/Pinal
County line and the northwest corner of
sec. 7, T. 2 S.,R. 8 E.; then east to the
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northeast corner of sec. 8, T. 2 S.,R. 8
E.; then south to the southeast corner of
sec. 8, T. 2 S., R. 8 E.; then east to the
northeast corner of sec. 16, T. 2 S., R.
8 E.; then south to the southeast corner
of sec. 28, T. 2 S., R. 8 E.; then west to
the southeast corner of sec. 29, T. 2 S.,
R. 8 E.; then south to the southeast
corner of sec. 32, T. 2 S., R. 8 E.; then
west to the Maricopa/Pinal County line;
then north along the Maricopa/Pinal
County line to the point of beginning;
and

Beginning at the intersection of the
Maricopa/Pinal County line and the
northeast corner of sec. 5, T. 3 S.,R. 6
E.; then south to the southeast corner of
sec. 32, T. 3 S., R. 6 E.; then west to the
southwest corner of sec. 34, T. 3 S., R.
5 E.; then north to the southwest corner
of sec. 3, T. 3 S.,R. 5 E.; then west to
the southwest corner of sec. 6, T. 3 S.,
R. 5 E.; then north to the Maricopa/Pinal
County line; then east along the
Maricopa/Pinal County line to the point
of beginning; and

Beginning at the southeast corner of
sec. 5, T. 6 S., R. 4 E.; then west to the
southwest corner of sec. 5, T.6 S.,R. 3
E.; then north to the southwest corner of
sec. 28, T. 5 S., R. 3 E.; then west to the
southwest corner of sec. 25, T. 5 S., R.
2 E.; then north to the southwest corner
of sec. 24, T. 5 S., R. 2 E.; then west to
the southwest corner of sec. 23, T. 5 S.,
R. 2 E.; then north to the northwest
corner of sec. 35, T.4 S., R. 2 E.; then
east to the northwest corner of sec. 36,
T. 4 S.,R. 2 E.; then north to the
northwest corner of sec. 25, T. 4 S., R.
2 E.; then east to the northwest corner
of sec. 29, T. 4 S., R. 3 E.; then north
to the northwest corner of sec. 20, T. 4
S., R. 3 E.; then east to the northeast
corner of sec. 21, T. 4 S.,R. 4 E.; then
south to the northeast corner of sec. 4,
T.5S.,R. 4 E.; then east to the northeast
corner of sec. 3, T.5S.,R. 4 E.; then
south to the southeast corner of sec. 22,
T.58S.,R. 4 E.; then west to the
southeast corner of sec. 21, T. 5 S., R.
4 E.; then south to the point of
beginning.

The following individual fields in
Pinal County are regulated areas:

307012207 309033507 309042621
308102604 309042544 309050104
308102605 309042545 309050109
309021801 309042601 309050122
309021804 309042607 309050207
309021812 309042619 309050209
309031304 309042620

Yuma County. The following
individual fields in Yuma County are
regulated areas:

321010208 321040405 323030401
321010210 321040911 323030402
321010211 321040912 323030403
321010224 321040915 323030404

321010301 321040917 323030405
321010302 321040918 323030406
321011103 321040921 323030501
321033501 321040922 323030502
321033502 321041903 323030512
321033503 321041904 323030513
321033516 321041908 323030514
321033517 321041919 323030515
321033518 321042903 323030521
321033519

* * * * *

4.In §301.89-12, paragraph (a) would
be revised to read as follows:

§301.89-12 Cleaning and disinfection.

(a) Mechanized harvesting equipment
that has been used to harvest host crops
that test positive for Karnal bunt and
seed conditioning equipment that has
been used in the production of any host
crops must be cleaned and disinfected
in accordance with § 301.89-13(a) prior

to movement from a regulated area.
* * * * *

Done in Washington, DC, this 12th day of
April 2000.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 00-9670 Filed 4—17-00; 8:45 am]
BILLING CODE 3410-34-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 210, 211, 820, and 1271
[Docket No. 97N-484S]

Suitability Determination for Donors of
Human Cellular and Tissue-Based
Products

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The Food and Drug
Administration (FDA) is reopening for
90 days the comment period for the
proposed rule concerning suitability
determinations for donors of human
cellular and tissue-based products. The
proposed rule was published in the
Federal Register of September 30, 1999
(64 FR 52696). This action is being
taken in response to requests for an
extension to allow interested parties,
including State and local officials,
additional time for review and to submit
comments.

DATES: Submit written comments on the
proposed rule by July 17, 2000.
ADDRESSES: Submit written comments
to the Dockets Management Branch

(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Paula S. McKeever, Center for Biologics
Evaluation and Research (HFM-17),
Food and Drug Administration, 1401
Rockville Pike, Rockville, MD 20852—
1448, 301-827-6210.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 30, 1999
(64 FR 52696), FDA published a
proposed rule to require manufacturers
of human cellular and tissue-based
products to screen and test the donors
of cells and tissue used in those
products for risk factors for and clinical
evidence of relevant communicable
disease agents and diseases. As part of
that regulatory action, the agency
proposed to amend the current good
manufacturing practice regulations that
apply to human cellular and tissue-
based products regulated as drugs,
medical devices, and/or biological
products to incorporate the new donor-
suitability procedures into existing good
manufacturing practice regulations.
Interested persons were given until
December 29, 1999, to submit written
comments on the proposed rule.

On November 19, 1999, a comment
was submitted to the docket by a
professional association requesting a 60-
day extension of the comment period on
the proposed rule. The comment
requests additional time to allow an ad
hoc group of experts assembled by the
organization to complete the collection
and analysis of scientific data on
transmissible spongiform
encephalopathies and Creutzfeld-Jakob
Disease. The association also noted the
recent publication of the proposed rule
entitled “Standards for Privacy of
Individually Identifiable Health
Information” by the Department of
Health and Human Services (64 FR
59918, November 3, 1999), and
requested an opportunity to evaluate the
potential impact of that proposed rule in
relation to the September 30, 1999,
proposed rule. On December 1, 1999, a
second comment requested an extension
to at least January 31, 2000.

In addition, FDA has learned that the
State of California and other
jurisdictions have enacted legislation
and issued regulations governing tissue
donor suitability. Because those laws
might conflict with provisions in the
September 30, 1999, proposed rule, FDA
has invited State officials to participate
in this rulemaking. The agency would
appreciate comment on: (1) The need for
uniform national standards for donor
suitability determinations to prevent
communicable disease transmission
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through human cellular and tissue-
based products, (2) the scope of such
proposed national requirements and
their impact upon State laws, (3) FDA’s
proposal not to preempt State laws on
legislative consent for cornea
transplants, and (4) any issues raised by
this proposed rule possibly affecting
State laws and authorities. To allow
sufficient time for this to occur, as well
as to allow all interested persons
additional time to evaluate information
and submit meaningful comments, the
agency is reopening the comment period
for 90 days.

Interested persons may submit to the
Dockets Management Branch (address
above) written comments regarding the
proposed rule by July 17, 2000. Two
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number
found in brackets in the heading of this
document. The proposed rule and
received comments may be seen in the
Dockets Management Branch between 9
a.m. and 4 p.m., Monday through
Friday.

Dated: April 10, 2000.

Margaret M. Dotzel,

Acting Associate Commissioner for Policy.
[FR Doc. 00-9581 Filed 4-17-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 70

RIN 1076-AD98

Certificate of Degree of Indian or
Alaska Native Blood

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Proposed rule.

SUMMARY: This rule will establish
documentation requirements and
standards for filing, processing, and
issuing a Certificate of Degree of Indian
or Alaska Native Blood (CDIB) by the
Bureau of Indian Affairs (Bureau). This
rule will provide the policies and
standards that will allow the Bureau to
issue, amend, or invalidate CDIBs. The
Bureau issues CDIBs to assist
individuals in establishing their
eligibility for programs and services
based upon their status as American
Indians and/or Alaska Natives.

DATES: Send your comments to reach us
on or before July 17, 2000.

We plan to hold consultations on this
proposed rule. The dates of the
consultations are:

April 14, 2000, in Anchorage, Alaska;

May 10, 2000, in Rapid City, South
Dakota; and

May 24, 2000, in Albuquerque, New
Mexico.

See SUPPLEMENTARY INFORMATION for
the addresses of the consultations. Each
meeting will begin at 9:00 a.m. and end
at 4:00 p.m (local time).

ADDRESSES: You may mail comments to
Karen Ketcher, Branch of Tribal
Operations, Eastern Oklahoma Region,
Department of the Interior, Bureau of
Indian Affairs, 101 North 5th Street,
Muskogee, OK 74401. You may also
hand-deliver comments to us at Room
426, at the same address. For
information about filing comments
electronically, see the SUPPLEMENTARY
INFORMATION section under “Electronic
access and filing address.” Comments
will be available for inspection at this
electronic address from 9:00 a.m. to 3:00
p.m. Central Standard time, Monday
through Friday beginning approximately
two weeks after publication of this
proposed rule in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Karen Ketcher, Tribal Operations,
Eastern Oklahoma Region, Bureau of
Indian Affairs, 918—-687—2313.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service at 1-800-877—-8339
between 8:00 a.m. and 4:00 p.m. Central
Standard time, Monday through Friday,
excluding Federal holidays.
SUPPLEMENTARY INFORMATION

I. Public Comment Procedures

Electronic Access and Filing Address

You may access an electronic version
of this proposed rule through our home
page (www.doi.gov/bia/otshome.html).
You may also comment via the Internet
to: Karen Ketcher@bia.gov. Please also
include “Attention: 1076—AD98”” and
your name and return address in your
Internet message. If you do not receive
a confirmation from the system that we
have received your Internet message,
contact us directly at 918-687-2313.

Written Comments

Written comments on the proposed
rule should be specific, should be
confined to issues pertinent to the
proposed rule, and should explain the
reason for any change you recommend.
Where possible, you should reference
the specific section or paragraph of the
proposal you are addressing. We may
not consider or include in the
Administrative Record for the final rule

comments which we receive after the
close of the comment period (See DATES)
or comments delivered to an address
other than those listed above (See
ADDRESSES). Comments, including
names, street addresses, and other
contact information of respondents, will
be available for public review at this
address during regular business hours
(7:45 a.m. to 4:15 p.m. Central Standard
time), Monday through Friday, except
Federal holidays. We will also post all
comments on the regulation’s Internet
page at the end of the comment period.
Individual respondents may request
confidentiality. If you wish to request
that we consider withholding your
name, street address, and other contact
information (such as Internet address,
FAX or phone number) from public
review or from disclosure under the
Freedom of Information Act, you must
state this prominently at the beginning
of your comment. We will make
available for public inspection in their
entirety all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses.

Consultations

We will hold consultations at the
following locations on the dates and
times specified:

April 14, 2000, in Anchorage, Alaska,
at the Holiday Inn, 239 W. 4th Avenue,
Anchorage, Alaska 99501;

May 10, 2000, in Rapid City, South
Dakota at the Best Western Ramkota
Hotel, 2111 North LaCrosse Street,
Rapid City, South Dakota 57701; and,

May 24, 2000, in Albuquerque, New
Mexico at the Best Western Winrock
Inn, 18 Winrock Center, Albuquerque,
New Mexico 87110.

Any person who wants to participate
in a particular consultation should
notify Karen Ketcher, the person
identified under FOR FURTHER
INFORMATION CONTACT at least one week
before the consultation. If no one
expresses an interest in participating in
a consultation at a given location by that
date, we will not hold that consultation.
If only one person expresses an interest,
we may hold a public meeting rather
than a consultation, and we will include
the results in the Administrative
Record. If we hold a consultation, we
will continue the consultation until
everyone who wants to testify has done
so. In order to assist the transcriber and
to ensure an accurate record, we request
that you give the transcriber a copy of
your testimony. In order to assist us in
preparing appropriate responses/
answers to your questions, we also ask
that if you plan to testify, please submit
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an advance copy of your testimony to us
at the address previously specified (See
ADDRESSES). However, this submission
of the advance copy of your testimony
is not required.

The meeting sites are accessible to
individuals with disabilities. An
individual with a disability who will
need an auxiliary aid or service to
participate in the consultation, such as
interpreting service, assistive listening
device, or materials in an alternate
format, must notify Karen Ketcher, the
person listed under FOR FURTHER
INFORMATION CONTACT two weeks before
the scheduled consultation date.
Although we will attempt to meet a
request received after that date, the
requested auxiliary aid or service may
not be available because of insufficient
time to arrange it.

II. Background

A Certificate of Degree of Indian or
Alaska Native Blood (CDIB) certifies
that an individual possesses a specific
degree of Indian blood of a federally
recognized Indian tribe(s). A deciding
Bureau official issues the CDIB. We
issue CDIBs so that individuals may
establish their eligibility for those
programs and services based upon their
status as American Indians and/or
Alaska Natives. A CDIB does not
establish membership in a federally
recognized Indian tribe, and does not
prevent an Indian tribe from making a
separate and independent determination
of blood degree for tribal purposes.

In reviewing the Bureau’s practices,
the Interior Board of Indian Appeals
(IBIA) ruled that the degree of Indian
blood of an individual Indian cannot be
changed by the Bureau on the basis of
“the evidentiary standards set forth in
unwritten policy statements” and
advised the Bureau to develop and issue
regulations, Underwood v. Deputy
Assistant Secretary-Indian Affairs, 93
1.D. 13, 14 IBIA 3, January 31, 1986. In
the absence of regulations, the Bureau
has been without the authority to
invalidate or amend CDIBs issued in
error. As a result, there are individuals
who do not receive services for which
they may qualify and individuals who
receive services for which they do not
qualify.

Some early Bureau and tribal records
do not indicate degrees of Indian blood
or are inconsistent. Changes and
corrections have been made to these
records without an indication of who
made the change or the basis upon
which they were made. Errors occurred
when individuals submitted delayed or
amended birth certificates and delayed
death certificates as documentation for
Indian blood certification. Amended

birth documents often contain
unreliable birth data, or data that was
received long after the original birth
certification had been issued. For
example, some birth fathers do not
recognize their children until later in
life or when ordered to do so by a court
having jurisdiction, long after a birth
certification may have first been issued.
Adoption records often contain limited
birth data. Only extensive research
provides additional birth data.
Corrections are required when birth
certificates and death certificates are
amended, adoption and paternity
records become available, or complete
family history information and/or
documents not initially submitted are
received.

The rolls of federally recognized
Indian tribes may be used as the basis
for issuing CDIBs. The base rolls of
some tribes are deemed to be correct by
statute, even if errors exist. For example,
the 1906 Federal rolls for the Cherokee,
Chickasaw, Choctaw, Creek, and
Seminole were prepared for purposes of
allotment of tribal lands, and persons of
two or more of these tribes were
enrolled only with the tribe of the
territory of his/her residence and only
with that tribe’s blood degree listed.
Subsequently, the Act of August 4,
1947, 61 Stat. 731, declared that the
base rolls of these tribes are conclusive
as to blood degree when determining
the restricted status of inherited,
allotted lands.

Existing federal laws and regulations
require some form of proof of Indian
blood for various purposes. Some of
these regulations even expressly refer to
Certifications of Degree of Indian Blood.
Unless these laws and regulations are
amended to eliminate the need for a
method of proving Indian blood or
Indian blood degree, uniform standards
for issuance, amendments and denials
of Certificates of Degree of Indian Blood
are essential for compliance with the
law.

The authority to issue rules and
regulations is vested in the Secretary of
the Interior by 5 U.S.C. 301 sections 463
and 465 of the Revised Statutes, and 25
U.S.C. 2 and 9. Publication of the
proposed rule by the Department
provides the public an opportunity to
participate in the rule making process.
Interested persons may submit written
comments regarding the proposed rule
to the location identified in the
ADDRESSES section of this document.

III. Procedural Matters

Executive Order 12866

In accordance with the criteria in
Executive Order 12866, this proposed

rule is not a significant regulatory
action. This proposed rule will not have
an annual economic effect of $100
million or adversely affect an economic
sector, productivity, jobs, the
environment, or other units of
government. Nor does this proposed
rule create inconsistencies with other
agencies’ actions; affect entitlements,
grants user fees, loan programs, or their
recipients; or raise novel legal or policy
issues.

Regulatory Flexibility Act

This proposed rule will not have a
significant economic impact on a
substantial number of small entities as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Neither a
Regulatory Flexibility Analysis or a
Small Entity Compliance Guide is
required.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act, this proposed
rule will not “significantly or uniquely”
affect small governments nor does it
produce a Federal mandate of $100
million or more in any year.

Executive Order 12630

In accordance with Executive Order
12630, this proposed rule does not have
“significant takings” implications. This
rule does not pertain to “taking” of
private property interests, nor does it
impact private property.

Executive Order 13132

In accordance with Executive Order
13132, this proposed rule does not have
significant Federalism effects because it
pertains solely to Federal-tribal relations
and will not interfere with the roles,
rights and responsibilities of States.

Executive Order 12988

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this proposed rule does
not unduly burden the judicial system.

National Environmental Protection Act

In accordance with the National
Environmental Protection Act and 318
DM 2.2(G) and 6.3(D), this proposed
rule does not constitute a major Federal
action significantly affecting the quality
of the human environment.

Paperwork Reduction Act

Sections 70.11, 70.22, 70.23, 70.24,
70.30, and 70.34 contain information
collection and submission requirements.
As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), we have submitted a copy of
the proposed regulations to the Office of
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Management and Budget (OMB) for
review. The agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. We will not require
collection of this information until OMB
has given its approval.

1. Information Collection Request

Type of Review: New.

Title: Request for Certificate of Degree
of Indian or Alaska Native Blood.

Affected Entities: Individual Indians
who may be eligible to receive program
services based upon their status and/or
degree of Indian or Alaska Native blood.

Abstract: The purpose of this
collection is to assist in determining the
eligibility of individuals for various
programs and services available to
American Indians and Alaska Natives.
Disclosure of information may be given
to the Department of the Interior and the
Department of Justice when required for
litigation or anticipated litigation.
Notification of inquiries or access must
be addressed to the appropriate
Regional Director, Bureau of Indian
Affairs.

Submission of this information is
voluntary. However, not providing
information may result in a
determination that an individual is not
eligible to receive program services
based upon his/her status as an
American Indian or Alaska Native. The
information to be collected includes:
certificates of birth and death, probate
determinations, court orders, affidavits,
Federal or tribal census records, and
Social Security records.

All information and documentation is
to be collected once from each
Requester. The reporting and record
keeping burden for this collection of
information is estimated to average 1.5
hours for each response for an estimated
285,000 requests per year or 427,000
hours, including the time for reviewing
instructions, searching existing data
sources and gathering needed data.
Collection of information and
documentation for the appeals
procedures is expected to involve 12
regions receiving 2,400 appeals. The
reporting and record keeping burden for
this collection of information is
estimated to average 2.5 hours for each
appeal for an estimated 6,000 hours per
year, including the time for reviewing
instructions, searching existing data
sources and gathering needed data.
Thus, the estimated total annual
reporting and record keeping burden for
this entire collection is estimated to be
433,000 hours.

Individuals will be required to sign,
under penalty of perjury, a statement

verifying the truth of all of the
information provided in the CDIB
packet.

2. We consider comments by the public
on this proposed collection of
information in:

(a) Evaluating whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility.

(b) Evaluating the accuracy of the
agency’s estimates of burden of the
proposed collection of information,
including the methodology and
assumptions used.

(c) Enhancing the quality, utility, and
clarity of the information to be
collected.

(d) Minimizing the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
collection techniques or other forms of
information technology.

Tribes, organizations and individuals
desiring to submit comments on the
information collection requirement
should direct them to Attention: Desk
Officer for the Department of the
Interior, Office of Information &
Regulatory Affairs, Office of
Management and Budget, 725 17th
Street NW, Room 10102, Washington,
DC 20503. A copy should be sent to
Karen Ketcher, Branch of Tribal
Operations, Eastern Oklahoma Region,
Department of the Interior, Bureau of
Indian Affairs, 101 North 5th Street,
Muskogee, OK 74401, or hand deliver
them to Room 426, at the same address.
Comments will be available for
inspection at this address from 9:00 a.m.
to 3:00 p.m., Central Standard Time,
Monday through Friday beginning
approximately two weeks after
publication of this proposed rule in the
Federal Register. Please note, these
comments on the proposed form are in
addition to comments you may have on
the proposed regulation itself.

OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment on
the proposed regulations.

Small Business Regulatory Enforcement
Fairness Act

This proposed rule is not a major rule
under the Small Business Regulatory
Enforcement Fairness Act, 5 U.S.C.
804(2). This proposed rule does not
have an annual effect on the economy
of $100 million or more nor will it cause
a major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. This
proposed rule does not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises.

Executive Order 13084

Executive Order 13084 requires each
agency to have an effective process to
permit elected officials and other
representatives of Indian tribal
governments to provide meaningful and
timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities. On January 31, 1986, the
Interior Board of Indian Appeals (IBIA)
ruled that the degree of Indian blood of
an individual Indian cannot be changed
by the Bureau on the basis of “the
evidentiary standards set forth in
unwritten policy statements’”” and
advised the Bureau to develop and issue
regulations, Underwood v. Deputy
Assistant Secretary-Indian Affairs, IBIA
93 1.D. 13, 14, IBIA 3. This IBIA
decision affected tribes in eastern
Oklahoma.

As aresult, representatives from the
Bureau Central Office, the Eastern
Oklahoma Region, the Tulsa Office of
the Field Solicitor, and the tribes which
contracted the CDIB function under the
Self-Determination and Education
Assistance Act, P.L.93—-638, met on
August 11-13, 1987, at the Chickasaw
Motor Inn, Sulphur, Oklahoma, to
develop CDIB regulations for eastern
Oklahoma. Ten of the twenty-seven
individuals attending this meeting
represented various tribes in eastern
Oklahoma. On September 13—-14, 1988,
this same work group met again for a
second meeting in Muskogee,
Oklahoma, to continue the work on
these CDIB regulations. A Central Office
Enrollment staff member attended this
meeting and recommended that the
CDIB regulations be written as nation-
wide regulations for the Bureau. The
work group accepted this
recommendation and held nine
additional meetings beginning May 10,
1989, through June 15, 1992, when a
draft was forwarded to Central Office,
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Division of Tribal Government Services,
Washington, D.C. On September 13-16,
1994, two members of the work group
(one tribal and one Bureau) traveled to
Washington, D.C. to prepare the draft for
publishing in the Federal Register.

In the mean time, the Inter-Tribal
Council for the Five Civilized Tribes
(Cherokee, Chickasaw, Choctaw, Creek,
and Seminole) passed Resolution No.
97-13, on April 11, 1997, requesting
that the proposed regulations drafted by
the Bureau and Tribal personnel be
published. A second request, Resolution
No. 97-18, enacted on July 11, 1997,
urged publication of the proposed CDIB
regulation. On December 2-3, 1999, the
Eastern Oklahoma Region conducted a
CDIB technical assistance workshop to
train approximately 45 individuals (30
being tribal enrollment staff), who are
involved with the CDIB function. They
fully supported the publication of the
proposed CDIB regulations.

OMB Control #1076-01___
Expiration Date:

Bureau of Indian Affairs Certificate of
Degree of Indian or Alaska Native
Blood Instructions

All portions of the Request for
Certificate of Degree of Indian or Alaska

Native Blood (CDIB) must be completed.
You must show your relationship to an
enrolled member(s) of a federally
recognized Indian tribe, whether it is
through your birth mother or birth
father, or both. A federally recognized
Indian tribe means an Indian or Alaska
Native tribe, band, nation, pueblo,
village, or community which appears on
the list of recognized tribes published in
the Federal Register by the Secretary of
the Interior (25 U.S.C. §479a—1(a)).

* Your degree of Indian blood is
computed from lineal ancestors of
Indian blood who were enrolled with a
federally recognized Indian tribe or
whose names appear on the designated
base rolls of a federally recognized
Indian tribe.

* You must give the maiden names of
all women listed on the Request for
CDIB, unless they were enrolled by their
married names.

* A Certified Copy of a Birth
Certificate is required to establish your
relationship to a parent(s) enrolled with
a federally recognized Indian tribe(s).

« If your parent is not enrolled with
a federally recognized Indian tribe, a
Certified Copy of your parent’s Birth or
Death Certificate is required to establish

your parent’s relationship to an enrolled
member of a federally recognized Indian
tribe(s). If your grandparent(s) were not
enrolled members of a federally
recognized Indian tribe(s), a Certified
Copy of the Birth or Death Certificate for
each grandparent who was the child of
an enrolled member of a federally
recognized Indian tribe is required.

* Certified copies of Birth
Certificates, Delayed Birth Certificates,
and Death Certificates may be obtained
from the State Department of Health or
Bureau of Vital Statistics in the State
where the person was born or died.

* In cases of adoption, the degree of
Indian blood of the natural (birth)
parent must be proven.

» Refer to 25 CFR Part 70, CDIB to
determine what documents are
acceptable.

1. Your request and supporting
documents should be returned to the
Agency from whom you receive
services.

2. Incomplete requests will be
returned with a request for further
information. No action will be taken
until the request is complete.

BILLING CODE 4310-02-P
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OMB Control #1076-01___
Expiration Date: ___
Page: 2

NOTICES AND CERTIFICATION

NOTICE OF APPEAL RIGHTS.

¢ When you receive your CDIB, you must review it for the correct name spelling, birth dates, and blood degrees. If you believe
that there are any mistakes on the CDIB, you must give a written request for corrections and provide supporting documentation
to the issuing officer within 45 days (60 for Alaska tribes) of the date on the letter. If you fail to meet this deadline, appeal rights
will be lost. If the issuing officer decides that corrections are not needed, he or she will send a written determination with an
explanation through certified mail to you and provide you with a copy of the appeals procedures contained in 25 CFR §§ 70.30 -
70.37.

e Ifyou are denied a CDIB, you will be given a written determination with an explanation for the denial and a copy of the appeal
procedures.

NOTICE OF PAPERWORK REDUCTION ACT.

The information collection requirement contained in 25 CFR § 70.11 and this request have been approved by the Office of
Management and Budget under the Paperwork Reduction Act of 1995, 44 U.S.C. 3507(d), and assigned clearance number

The agency may not conduct or sponsor, and a person is not required to respond to, a collection of information unless it dlsplays a
currently valid OMB control number. Information is collected when individuals seek certification that they possess sufficient Indian
blood to receive Federal program services based upon their status as American Indians or Alaska Natives. The information collected
will be used to assist in determining eligibility of the individual to receive Federal program services. The information is supplied
by a respondent to obtain a Certificate of Degree of Indian or Alaska Native Blood. It is estimated that responding to the request will
take an average of 1.5 hours to complete. This includes the amount of time it takes to gather the information and fill out the form.
If you wish to make comments on the form, please send them to the Information Collection Control Officer, Bureau of Indian Affairs,
1849 C Street NW, MS 4657-MIB, Washington, DC 20240. Note: comments, names and addresses of commentatators are available
for public review during regular business hours. If you wish us to withhold this information, you must state this prominently at the
beginning of your comment. We will honor your request to the extent allowable by law. In compliance with the Paperwork
Reduction Act of 1995, as amended, the collection has been reviewed by the Office of Management and Budget and assigned a
number and expiration date. The number and expiration date are at the top right corner of the form. Please note that an agency may
not conduct or sponsor, and a person is not required to respond to, a collection of information unless there is a valid OMB clearance
number.

NOTICE OF PRIVACY ACT STATEMENT.

This information is collected as provided pursuant to the Privacy Act, 5 U.S.C. 552a. The Bureau of Indian Affairs will not disclose
any record containing such information without the written consent of the respondent unless the requestor uses the information to
perform assigned duties. The primary use of this information is to certify that an individual possesses Indian blood to receive Federal
program services. Examples of others who may request the information are U.S. Department of Justice or in a proceeding before
a court or adjudicative body; Federal, state, local, or foreign law enforcement agency; Members of Congress; Department of Treasury
to effect payment; a Federal agency for collecting a debt; and other Federal agencies to detect and eliminate fraud.

NOTICE OF EFFECTS OF NON-DISCLOSURE.

Disclosure of the information on this CDIB request is voluntary. However, proof of Indian blood is required to receive Federal
program services.

NOTICE OF STATEMENTS AND SUBMISSIONS.

Falsification or misrepresentation of information provided on this request is punishable under Federal Law, 18 U.S.C. 1001.
Conviction may result in a fine and/or imprisonment of not more than 5 years.

1 request a CDIB, and certify that I have read the instructions, and above notices about my request for a CDIB. I further
certify that the information which I have provided with this request to the Bureau of Indian Affairs is true and correct.

(Requester’s signature) (date)
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Drafting Information

The primary authors of this document
are Karen Ketcher, Tribal Operations
Specialist, Eastern Oklahoma Region;
Suzanne Chaney, Tribal Government
Specialist, Southern Plains Region;
Timothy DeAsis, Tribal Government
Officer, Alaska Region; Donna Peterson,
Tribal Government Specialist, Western
Region; De Springer, Tribal Government
Officer, Midwest Region; James Vallie,
Tribal Government Specialist, Southern
Pueblos Agency; Susan Work, Attorney,
Tulsa Field Solicitor’s Office; Dorson
Zunie, Tribal Government Officer,
Pacific Region; Duane Bird Bear, Chief,
Division of Tribal Government Services,
Central Office; R. Lee Fleming, Chief,
Branch of Acknowledgment and
Research, Central Office; Carolyn
Newman, Tribal Enrollment Specialist,
Central Office.

List of Subjects in 25 CFR Part 70

Alaska Natives, Indians, Indians-
Federal certification.

For the reasons given in the preamble,
the Bureau of Indian Affairs proposes to
add a new Part 70 to Title 25, Chapter
I, Subchapter F—Tribal Government, of
the Code of Federal Regulations as set
forth below.

PART 70—CERTIFICATE OF DEGREE
OF INDIAN OR ALASKA NATIVE
BLOOD

Subpart A—General Information

Sec.
70.1 What is the purpose of this part?
70.2 What terms do I need to know?
70.3 What is a Certificate of Degree of
Indian or Alaska Native Blood?

70.4 Who issues, amends, invalidates a
Certificate of Degree of Indian or Alaska
Native Blood; or denies issuance of a
Certificate of Degree of Indian or Alaska
Native Blood?

Is the information and documentation
I submit with my Certificate of Degree of
Indian or Alaska Native Blood request
available to the public?

Information collection.

70.5

70.6

Subpart B—Determining Eligibility

70.10 How do I know if I am eligible to
receive a Certificate of Degree of Indian
or Alaska Native Blood?

70.11 How do I establish my eligibility to
receive a Certificate of Degree of Indian
or Alaska Native Blood?

70.12 How does the Bureau compute my
degree of Indian blood and does the
Bureau compute Indian or Alaska Native
blood of an adoptive parent?

70.13 How can I prove my descent if I or
an ancestor was born out of wedlock?

Subpart C—Obtaining a Certificate of
Degree of Indian or Alaska Native Blood
70.20 What steps do I need to follow to

obtain a Certificate of Degree of Indian or
Alaska Native Blood?

70.21 Are there penalties for filing false
information?

70.22 What documents must I submit with
my request?

70.23 What primary documents can I
submit to establish my relationship to a
lineal ancestor who is listed on a base
roll?

70.24 What supporting documents must I
submit to establish my relationship to a
lineal ancestor listed on a base roll?

Subpart D—Information on Bureau Actions
on Certificate of Degree of Indian or Alaska
Native Blood Requests

70.25 How will I know what information
the deciding Bureau official will rely
upon to determine whether I receive a
Certificate of Degree of Indian or Alaska
Native Blood?

70.26 What steps do I follow if I possess
Indian or Alaska Native blood from more
than one federally recognized Indian
tribe?

70.27 What information is shown on the
Certificate of Degree of Indian or Alaska
Native Blood which the Bureau issued to
me?

70.28 Do I become a member of an Indian
Tribe when the Bureau issues me a
Certificate of Degree of Indian or Alaska
Native Blood?

70.29 What response can I expect from the
Bureau when I make a request for a
Certificate of Degree of Indian or Alaska
Native Blood?

Subpart E—Appeal Procedures

70.30 What can I do if I do not agree with
the deciding Bureau official who issued
the degree of Indian blood or other
information contained on my Certificate
of Degree of Indian or Alaska Native
Blood?

70.31 What can I do if my request for a
Certificate of Degree of Indian or Alaska
Native Blood is denied?

70.32 What is the deadline for filing my
appeal, and what will happen if I do not
meet the deadline?

70.33 What are the steps for filing an appeal
when I disagree with the information on
the Certificate of Degree of Indian or
Alaska Native Blood which the deciding
Bureau official provided?

70.34 Can I submit additional information if
I choose to file an appeal and what is the
burden of proof?

70.35 What action can I expect from the
Bureau’s Regional Director if I file an
appeal?

70.36 What action can I expect if I appeal
the Regional Director’s decision?

Subpart F—Other

70.37 Can my Certificate of Degree of Indian
or Alaska Native Blood be invalidated or
amended to change my degree of Indian
blood? If so, under what circumstances?

70.38 Can my Certificate of Degree of Indian
or Alaska Native Blood be sent to an
authorized third party?

Authority: 5 U.S.C. 301; 25 U.S.C. 2 and 9.

Subpart A—General Information

§70.1 What is the purpose of this part?

This part specifies the requirements
for the documentation of degree of
Indian blood and uniform standards by
which we may issue, amend, or
invalidate a Certificate of Degree of
Indian or Alaska Native Blood. The
Bureau issues CDIBs to assist
individuals in establishing their
eligibility for programs and services
based upon their status as American
Indians and/or Alaska Natives.

(a) CDIBs do not establish
membership in federally recognized
Indian tribes.

(b) CDIBs may not be used for
purposes of determining restricted or
trust status of Indian lands if the blood
degree on the CDIB is inconsistent with
a determination of blood degree based
on any federal law containing special
standards for determination of the
landowner’s Indian blood degree or for
probate purposes.

§70.2 What terms do | need to know?

As used in this part:

Adopted person means a person who
has been permanently placed for
adoption with a substitute parent(s)
pursuant to tribal or state law.

Authorized representative means any
properly designated person, including
the parent of a child (under 18 years),
the legal guardian, lawyer, and/or the
parent who has legal custody, who files
a request or an appeal on behalf of the
person.

Base roll means the specified
allotment, annuity, census, or other roll
upon which membership in a federally
recognized Indian tribe is based, as
designated by a federal statute, by the
Secretary, or by the tribe’s written
governing document, such as a
constitution, enrollment ordinance, or
resolution; or the Alaska Native Claims
Settlement Act roll established pursuant
to 43 U.S.C. 1604.

Bureau means Bureau of Indian
Affairs, Department of the Interior.

CDIB means Certificate of Degree of
Indian (or Alaska Native) Blood.

Commissioner means the
Commissioner of Indian Affairs or the
Deputy Commissioner of Indian Affairs.

Deciding Bureau Official means the
Regional Director, Superintendent/Field
Representative or the Secretary’s
designee with delegated administrative
jurisdiction for the federally recognized
Indian tribe(s) from which your Indian
blood is derived.

Department means the Department of
the Interior.

Indian means any person of Indian or
Alaska Native blood who is a member
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of those tribes listed or eligible to be
listed in the Federal Register pursuant
to 25 U.S.C. 479a—1(a); or any
descendant of such person who was
residing within its boundaries of any
Indian reservation on June 1, 1934; or
any person not a member of one of the
listed or eligible to be listed tribes who
possesses at least one-half degree of
Indian blood. For purposes of these
regulations, Eskimos and other
aboriginal peoples of Alaska shall be
considered Indians.

Indian blood means Indian or Alaska
Native blood of a Federally recognized
Indian tribe.

Indian tribe means an Indian or
Alaska Native tribe, band, nation,
pueblo, village, or community which
appears on the list of recognized tribes
published in the Federal Register by the
Secretary of the Interior (25 U.S.C.
479a—1(a)).

Lineal ancestor means a direct
ancestor, such as a parent, grandparent
or great-grandparent. Collateral relatives
such as aunts, uncles, brothers, and
sisters, are not considered lineal
ancestors.

Maternal refers to the mother’s side.

Paternal refers to the father’s side.

Regional Director means the director
of a specific Bureau region, or his/her
designee, who has delegated
administrative jurisdiction over the
local field office(s) responsible for
administering the affairs of a federally
recognized Indian tribe(s).

Requester means the individual or the
authorized representative making the
formal request for a CDIB.

Secretary means the Secretary of the
Department of the Interior, or his/her
designee.

Superintendent/Field Representative
means the Bureau official in charge of
the agency/field office, or his/her
designee, who has immediate delegated
administrative responsibility for the
affairs of a federally recognized Indian
tribe.

§70.3 What is a Certificate of Degree of
Indian or Alaska Native Blood?

A CDIB is an official document that
certifies an individual possesses a
specific degree of Indian blood of a
federally recognized Indian tribe.

§70.4 Who issues, amends, invalidates a
Certificate of Degree of Indian or Alaska
Native Blood; or denies issuance of a
Certificate of Degree of Indian or Alaska
Native Blood?

Only one of the following deciding
Bureau officials with delegated
administrative jurisdiction for the
federally recognized Indian tribe(s) from
which your Indian blood is derived may

sign, issue, amend, or invalidate the
CDIB, or deny issuance of the CDIB:

(a) The Regional Director;

(b) The Superintendent/Field
Representative; or

(c) The Secretary’s designee.

§70.5 Istheinformation and
documentation | submit with my Certificate
of Degree of Indian or Alaska Native Blood
request available to the public?

(a) CDIB records are protected from
disclosure under the Privacy Act, 5
U.S.C. 552a. Personal information
contained in the CDIB file will not be
available to the public.

(b) A statement may be provided to a
Federal, State, or local agency that your
CDIB has been amended or that your
CDIB has been invalidated, if a request
is made by a Federal, State, or local
agency where necessary to obtain
information relevant to the hiring or
retention of an employee, or the
issuance of a security clearance,
contract, license, grant or other benefit.

§70.6 Information collection.

The information collection
requirement contained in § 70.11 has
been approved by the Office of
Management and Budget under the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507(d), and assigned clearance
number . Information is
collected when individuals seek
certification that they possess Indian
blood to receive Federal program
services based upon their status as
American Indians.

Subpart B—Determining Eligibility

§70.10 How do | know if I am eligible to
receive a Certificate of Degree of Indian or
Alaska Native Blood?

You are eligible to receive a CDIB if
your name or the name of your lineal
ancestor appears as an Indian by blood
on a base roll of a federally recognized
Indian tribe.

§70.11 How do | establish my eligibility to
receive a Certificate of Degree of Indian or
Alaska Native Blood?

You have the burden of proving you
are eligible to receive a CDIB. To
establish your eligibility, you must do
one of the following:

(a) You must be listed as an Indian by
blood on a designated base roll.

(b) You must furnish proof of your
relationship to your closest lineal
ancestor who has received a CDIB. Your
proof must meet the requirements of
§§70.22 and 70.23. We will presume
that your ancestor’s CDIB contains an
accurate statement of degree of Indian
blood unless we find that the blood
degree in the CDIB is inaccurate or

unless you challenge the accuracy of the
blood degree as stated on that CDIB.

(c) You must furnish proof of your
relationship with a lineal ancestor listed
as an Indian by blood on the base roll(s).
This proof must meet the requirements
of §§70.22 and 70.23. This paragraph
applies only if:

(1) We or you challenge the accuracy
of the blood degree contained in the
CDIB of your closest lineal ancestor; or

(2) There is no CDIB for your closest
lineal ancestor.

§70.12 How does the Bureau compute my
degree of Indian blood and does the Bureau
compute Indian or Alaska Native blood of
an adoptive parent?

Your degree of Indian blood is
computed from the Indian blood degree
of your lineal ancestors. Lineal ancestry
and blood degree are based on birth
parentage as explained in this section.

(a) You obtain one-half of the Indian
blood of each of your birth parents.

(1) You obtain one-half of the Indian
blood of your birth mother. For
example, if your grandmother was full
blood, your mother obtained one-half
Indian blood from your grandmother.
Using that example, if your mother
obtained no Indian blood through her
father, then you obtained one-fourth
Indian blood from your mother.

(2) You obtain one-half of the Indian
blood from your birth father. If you were
born out of wedlock, then you will
obtain one-half of the Indian blood from
your birth father only if his identity is
proven under § 70.13.

(3) To calculate your total Indian
blood degree, add together your blood
degree obtained from your birth mother
and your blood degree obtained from
your proven birth father. As an example,
if you obtain one-fourth degree Indian
blood from your mother and one-fourth
degree of Indian blood from your father,
your degree of Indian blood is one-half
(Va+Va=12).

(b) An adoptive parent is not a lineal
ancestor and blood degree cannot be
derived from an adoptive parent.

§70.13 How can | prove my descent if | or
an ancestor was born out of wedlock?

This section applies to you if you or
one of your ancestors was born out of
wedlock. For purposes of blood degree
computation, you can prove the identity
of your or your ancestor’s birth father if
you can provide any one of the
following for each person born out of
wedlock:

(a) The person’s certified birth
certificate listing the name of the father;

(b) A written document in which the
birth father acknowledged paternity of
the person born out of wedlock. The
document must have been:
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(1) Filed in a state court child custody
proceeding as defined by the Indian
Child Welfare Act, 25 U.S.C. 1903; or

(2) Recorded with an Office of Vital
Statistics or other state agency
authorized by law to receive paternity
acknowledgments in the state where the
person was born;

(c) A final court order that contains a
finding establishing paternity. The court
issuing the order must have jurisdiction
in a paternity determination, child
support case, parental rights
termination, adoption, determination of
heirship as described in § 70.23, or other
judicial proceeding in which paternity
is an essential element; or

(d) A final decision of an
administrative law judge in an Indian
probate proceeding filed under 43 CFR
part 4 that establishes paternity.

Subpart C—Obtaining a Certificate of
Degree of Indian or Alaska Native
Blood

§70.20 What steps do | need to follow to
obtain a Certificate of Degree of Indian or
Alaska Native Blood?

To obtain a CDIB you must follow the
procedures in this section.

(a) You must request a CDIB form
from the local Bureau office.

(b) You must complete the request,
including verification that you have
read the summary describing your rights
if you disagree with any decisions
concerning your request.

(c) You must sign the request unless
you meet one of the following
exceptions:

(1) If you are a minor under the age
of 18, only your custodial parent may
complete and sign the request for you.
A custodial parent includes:

(i) An adoptive parent;

(ii) A court-appointed legal guardian;
or

(iii) An Indian custodian as defined
by the Indian Child Welfare Act, 25
U.S.C. 1903.

(2) If you are physically incapacitated,
one of the following may complete the
request for you:

(i) A court-appointed legal guardian;

(ii) A court-appointed conservator; or

(iii) A person to whom you have given
a written power of attorney.

(3) Only a court-appointed legal
guardian may complete the request for
an adult who has been declared
mentally incompetent by a court having
jurisdiction.

(d) After completing and signing the
request, you must submit it and any
required documents to the Bureau
official who has delegated
administrative jurisdiction over the
federally recognized Indian tribe(s) from
which your Indian blood is derived.

§70.21 Arethere penalties for filing false
information?

Yes. Under 18 U.S.C. 1001, Bureau
personnel are required to report any
person who knowingly files false or
fraudulent information. Persons

convicted of this offense may be fined
and/or imprisoned not more than five
(5) years.

§70.22 What documents must | submit
with my request?

When you submit your request for a
CDIB, you must also submit the
documents required by this section.

(a) If you are listed on an officially
approved base roll, the only thing you
must submit is a request with an
original signature.

(b) If you are not on a base roll, you
must submit at least one of the primary
records required by § 70.23. The record
that you submit must establish your
relationship to your closest lineal
ancestor who either:

(1) Has received a CDIB which
contains an accurate statement of degree
of Indian blood, or

(2) Is listed on a base roll.

(c) Depending upon which of the
documents listed in § 70.23 you submit,
you may also have to submit additional
documents required by § 70.24.

§70.23 What primary documents can |
submit to establish my relationship to a
lineal ancestor who is listed on a base roll?

To meet the requirement in § 70.22(b)
for establishing your relationship to an
ancestor, you must submit at least one
of the documents listed in the following
table. Each document that you submit
must meet the conditions shown in the
table.

If you submit a primary document
such as...

It must... And...

And...

(a) Birth certificate

(b) Delayed certificate of birth .........

(c) Record showing that you or your
ancestor were born outside the
United States.

(d) A replacement birth certificate
due to adoption.

(e) A certificate of death or a de-
layed certificate of death for your
lineal ancestor.

Be certified by the state where
you and/or your lineal ancestor
were born.

Be certified by the state where
you and/or your lineal ancestor
were born.

Be a certified copy of the official
U.S. Department of State
record of birth or a certified
copy or translation of the
record of birth on file with the
foreign agency responsible for
recording vital records.

Show your new name and the
name(s) of your adoptive par-
ent(s).

Show the ancestor’s parentage ...

You must submit the original re-
production of the birth certifi-
cate that contains the person’s
parentage, the state seal, the
state registrar's signature, and
the state file number.®

You must submit the original re-
production of the delayed birth
certificate that contains the per-
son’s parentage, the state seal,
the state registrar’'s signature,
and the state file number.

If the Department of State record
is not available, you may sub-
mit the Department of State’s
Notice of No Record on File
and a certified copy or trans-
lation of the record on file with
the foreign agency responsible
for recording vital records.

You must also submit one of the
documents identified in
§70.24(b).

You must submit the original re-
production of the death record,
showing parentage, the state
seal, the state registrar’s signa-
ture, and the state file number.

You must verify the birth parent
information by submitting at
least one of the supporting doc-
uments listed in §70.24.1

You must also verify the “parent’s
names” by submitting at least
one of the documents listed in
§70.24.
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If you submit a primary document

such as... It must...

And...

And...

(f) A determination of heirship Be issued by order of a court
having jurisdiction in a deter-

mination of heirship proceeding.

Filed under Federal statute, an
administration of estate or pro-
bate proceeding; or issued by
order of an administrative law
judge in an Indian probate pro-
ceeding filed under 43 CFR

You must submit at least one of
the supporting documents listed
in §70.24(a)(2)—(5).

part 4.2

1|f state law prohibits the release of a full photocopy of the birth certificate or delayed birth certificate without a court order, you may submit a
computer generated or transcriptional record. The record must be verified by the sworn statement or affidavit of your Indian parent, family mem-
ber (if Indian parent(s) is deceased), or other person familiar with your family ancestry (if Indian parent(s) or other family member(s) are de-
ceased). A sworn statement or affidavit must follow the requirements of § 70.24(a)(4).

2The order must identify the heirs of the decedent who is the subject of the proceeding. The order will only be used to prove family relation-
ships; no specific recitation or finding of blood degree contained in the order may be used as evidence of blood degree. An order determining
heirs in a quiet title, partition or other civil action may not be used as a primary document.

§70.24 What supporting documents must
| submit to establish my relationship to a
lineal ancestor listed on a base roll?

(a) If you submit one of the primary
documents listed in § 70.23(b), (e), or (f),

you must also submit at least one of the
supporting documents specified in the
following table.

You can submit a supporting document such as...

But...

(1) A determination of heirship court order or administrative law judge
order as described in 8§ 70.23(f) as a supporting document.

(2) The hospital birth certificate as a record of birth to support a pri-

mary document.

(3) A certified transcription issued by the Bureau of Census, proof of
death and heirship records and per capita payment records, Federal
and tribal census records, and Social Security records..

(4) An affidavit or an original written declaration made under oath be-
fore a notary public may be used to support a primary document to
identify or clarify discrepancies in names and to verify facts.

If you use a determination of heirship or administrative law judge order
as a primary document, you cannot use another determination of
heirship or administrative law judge order as a supporting document.

It does not necessarily establish parentage.

You must follow the rules in §70.24(c).*

1|f identification is not questioned, minor variations, such as in spelling of names, may not require further proof.

(b) If you or one of your lineal
ancestors was adopted and you

submitted a replacement birth certificate
as a primary document under § 70.23(d),

you must submit one of the documents
specified in the following table.

If...

And...

Then...

(1) The adoption occurred after November 8,
1978.

(2) The adoption occurred after November 8,
1978.

(3) The adoption occurred after November 8,
1978.

(4) The adoption occurred before November 8,
1978.

We received adequate documents from the
adoption court or attorney of record under
the Indian Child Welfare Act (25 U.S.C.
1951).

We received documents under the Indian
Child Welfare Act but they are not sufficient
to establish the identity of the adoptee’s
birth parents.

We received no documents on the adoption
under the Indian Child Welfare Act.

Ask us to use all of the documents that iden-
tify the adoptee’s birth parents.!

You must submit one of the documents speci-
fied in paragraph (d) of this section.

You must either ask us to request this infor-
mation from the court which entered the
final decree, or submit one of the docu-
ments specified in paragraph (d) of this
section.

You must submit one of the documents speci-
fied in paragraph (d) of this section.

1We will keep this information in a restricted file that is not accessible to the adopted person or anyone not involved in the certification

process.

(c) If you submit an affidavit as a
supporting document under
§70.24(a)(4), it must meet all of the
following criteria:

(1) The affidavit must be executed by
someone who has personal knowledge
of facts or events, such as a relative;

(2) You cannot execute the affidavit;

(3) The affidavit must include a
statement advising the individual
signing the affidavit that he or she is
subject to criminal penalties for
knowingly filing false or fraudulent
information to an agency of the United
States Government; and

(4) The affidavit must be notarized.

(d) To meet the requirements of
paragraphs (b)(2) through (b)(4) of this
section, you must submit all of the
documents specified in any one of the
following paragraphs.

(1) A certified copy of a document or
documents which identify the adoptee
and the adoptee’s birth parents, filed
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with the court in the adoption case,
such as a consent to adoption, a consent
to termination of parental rights, an
order terminating parental rights, or an
adoption decree;

(2) Any statement, letter or other
document provided and executed by a
judge of the court which entered the
final decree, upon request of the
adoptee, which identifies the adoptee
and the adoptee’s birth parents and
tribal affiliation, as authorized by the
Indian Child Welfare Act (25 U.S.C.
1917); or

(3) A certified copy of a document
which identifies the adoptee by his or
her original name, which was filed with
the court in the adoption case, together
with one of the following:

(i) An original birth certificate
established at the adoptee’s birth; or

(ii) A hospital birth certificate listing
the name(s) of the adoptee’s birth
parent(s).

Subpart D—Information on Bureau
Actions on Certificate of Degree of
Indian or Alaska Native Blood
Requests

§70.25 How will I know what information
the deciding Bureau official will rely upon
to determine whether | receive a Certificate
of Degree of Indian or Alaska Native Blood?

We will base the decision to issue a
CDIB on the standard in § 70.11, using
information contained in Bureau and
tribal records and additional
information that you provide under
§§70.23 and 70.24.

§70.26 What steps do | follow if | possess
Indian or Alaska Native blood from more
than one federally recognized Indian tribe?

If you possess Indian blood derived
from more than one federally recognized
Indian tribe, you may ask the Bureau
official to issue a CDIB that confirms
your total degree of Indian blood.

(a) If you make this request, you must
send a certified copy of any previously
issued CDIB documenting blood degree
of other federally recognized Indian
tribes to the address of the Bureau
official.

(b) If you do not have a CDIB showing
the tribal blood you possess, you must:

(1) Request a CDIB from the Bureau
Office with administrative jurisdiction
over the tribe from which your Indian
blood is derived; and

(2) If more than one Bureau office is
involved, you must submit the CDIBs
that you received under this paragraph
to the Bureau office under paragraph (a)
of this section that you designated to
issue the CDIB showing your total blood
degree.

§70.27 What information is shown on the
Certificate of Degree of Indian or Alaska
Native Blood which the Bureau issued to
me?

The CDIB that we issue under this
part contains all of the information
shown in this section.

(a) Your full name as it appears on the
state certified reproduction of your birth
record or replacement birth record;

(b) Your date of birth;

(c) The date the CDIB is issued;

(d) Your documented blood degree;

(e) The names of the federally
recognized Indian tribe(s) from which
your blood degree is derived;

(f) The base roll is identified;

(g) The deciding Bureau officer’s
signature and title;

(h) The issuing office and address;
and

(i) The following statement: This
CDIB is the property of the U.S.
Government. It may not be used to
determine restricted or trust status of
lands owned by a CDIB holder who is
subject to any Federal law containing
special standards for determining blood
degree for purposes of identifying
restricted or trust land status. This
document does not constitute
membership in the referenced tribe(s).
The tribe is the sole determiner of tribal
membership and should be contacted
for further information. Counterfeiting,
altering, or misusing this CDIB is a
violation of 18 U.S.C. 499 and 701. The
Bureau of Indian Affairs may recall this
CDIB upon issuing a final decision to
recall after exhaustion of appeal rights.

§70.28 Do | become a member of an
Indian Tribe when the Bureau issues me a
Certificate of Degree of Indian or Alaska
Native Blood?

No.

(a) A CDIB issued by the Bureau does
not establish membership in a federally
recognized Indian tribe. Only a tribe
may determine membership.

(b) The issuance of a CDIB is not an
enrollment action and 25 CFR 62.4 is
not applicable to actions related to
CDIBs.

§70.29 What response can | expect from
the Bureau when | make a request for a
Certificate of Degree of Indian or Alaska
Native Blood?

(a) The deciding Bureau official may
determine your degree of Indian blood
and issue a CDIB within 45 to 60 days.
The deciding Bureau official will notify
the requester if more time is needed to
process the request.

(1) We will either:

(i) Send you the CDIB by regular mail
at the address on your request or change
of address received by the deciding
Bureau official, or

(ii) Give you the CDIB in person with
the letter under § 70.20(a)(2). You will
be required to sign and date an
acknowledgment that you received both
the CDIB and this letter. You will be
provided a copy of this
acknowledgment as a receipt.

(2) We will include a letter with the
CDIB that:

(i) Tells you to carefully review the
information on the CDIB to be sure that
it is accurate;

(ii) States that if you disagree with
any of the information on the CDIB, you
should take the steps described in the
letter; and

(iii) Describes the steps in § 70.30 of
these regulations.

(b) The deciding Bureau official may
deny your CDIB request, if you fail to
establish that you have Indian blood
under the eligibility requirements of
§70.10.

(1) We will either:

(i) Send you the denial in writing by
certified mail at the address appearing
on your request or change of address
received by the deciding Bureau official,
or

(ii) Give you the denial in person with
the letter under § 70.20(b)(2). You will
be required to sign and date an
acknowledgment that you received both
the denial and this letter. You will be
provided a copy of this
acknowledgment as a receipt.

(2) The denial letter will:

(i) Explain the reason(s) for the denial;
and

(ii) Contain a statement of your appeal
rights and enclose a copy of subpart E
of this part.

Subpart E—Appeal Procedures

§70.30 What can | do if | do not agree with
the deciding Bureau official who issued the
degree of Indian blood or other information
contained on my Certificate of Degree of
Indian or Alaska Native Blood?

(a) If you do not agree with the degree
of Indian blood or other information on
the CDIB, you must notify the deciding
Bureau official in writing within 45
days of the date of the letter (60 days for
Alaska tribes) that transmitted the CDIB.
Your notification must:

(1) State that you believe there has
been a mistake;

(2) Describe the mistake which you
believe has been made; and

(3) Include any additional
documentation to show why you believe
a correction is needed.

(b) The deciding Bureau official will:

(1) Review your letter and make
corrections on the CDIB, if he or she
determines that a mistake was made.

(2) Send you a letter containing:
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(i) His or her response decision,
including a corrected or new CDIB, or
an explanation about why his or her
decision has not been changed; and

(ii) A statement of your appeal rights
and an enclosed copy of this subpart E.

(c) The deciding Bureau official’s
response decision must be delivered to
you either:

(1) By certified mail, return receipt
requested, at the address appearing on
your request or change of address
received by the deciding Bureau official;
or

(2) In person, by giving you the
response decision and having you sign
and date an acknowledgment that you
received the response decision and also
the corrected or new CDIB, if a corrected
or new CDIB is given to you.

(d) If you disagree with the deciding
Bureau official’s response decision, you
may file an appeal if you are the person
named in the CDIB. You may also have
your authorized representative or an
attorney file an appeal on your behalf.

§70.31 What can I do if my request for a
Certificate of Degree of Indian or Alaska
Native Blood is denied?

If your request for a CDIB is denied,
you may file an appeal if you are the
person named in the denial. You may
also have your authorized representative
or an attorney file an appeal on your
behalf.

§70.32 What is the deadline for filing my
appeal, and what will happen if | do not
meet the deadline?

(a) You must appeal any decision
made under this part within 45 days of
receiving the decision (60 days for
Alaska tribes). (Decisions made under
this part are: a denial decision described
in §70.29(b), a response decision
described in § 70.30 or a decision to
invalidate or amend your CDIB as
described in § 70.37.)

(1) The 45-day appeal period begins
on the day of delivery indicated on the
return receipt of certified mail, or on the
date our records indicate you personally
received the letter.

(2) The date of filing your notice of
appeal is the date it is postmarked or the
date it is personally delivered to the
Regional Director’s office.

(3) If the 45th day (60th day for
Alaska tribes) falls on a Saturday,
Sunday, legal holiday, or other
nonbusiness day, the appeal period will
end on the following working day.

(b) If you do not appeal the decision
within the 45-day appeal period (60-day
for Alaska tribes), the decision becomes
final for the Department and is not
subject to reconsideration. No extension
of time will be granted for filing a notice
of appeal.

§70.33 What are the steps for filing an
appeal when | disagree with the information
on the Certificate of Degree of Indian or
Alaska Native Blood which the deciding
Bureau official provided?

You must file your appeal, by mail or
by personal delivery, with the Regional
Director named in the decision you are
appealing.

(a) You may file an appeal on behalf
of more than one person. Each
appealing party must meet the
requirements for appeals and must be
listed in the appeal.

(b) Your address and the address of
each appealing party must appear in the
appeal. You must promptly notify the
Regional Director of any change of
address, otherwise the address you
furnish in the appeal shall be the
address of record.

(c) You may request additional time to
submit supporting evidence. The
Regional Director may grant you a
reasonable period to submit your
evidence. However, you will not be
granted additional time to file your
appeal.

(d) If you allow an authorized
representative to file your appeal, we
will recognize the authorized
representative as fully controlling the
appeal on your behalf.

(1) We will serve any document
relating to the appeal on the authorized
representative and consider the
document to be served on you.

(2) If you have more than one
authorized representative, service upon
one of your authorized representatives
is sufficient.

§70.34 Can | submit additional information
if | choose to file an appeal and what is the
burden of proof?

You should include any supporting
evidence not previously furnished and
you may include a copy or reference to
any Bureau or tribal records having a
direct bearing on the action. The burden
of proof is on you or your authorized
representative.

§70.35 What action can | expect from the
Bureau’s Regional Director if | file an
appeal?

(a) The Regional Director must
acknowledge in writing the receipt of
your appeal.

(b) The Regional Director will
consider the material that you submit
together with whatever additional
information he/she considers pertinent.
If the Regional Director relies upon any
additional information, he/she must
identify it in the decision.

(c) The Regional Director may issue
special instructions to facilitate his/her
work. These instructions must not
conflict with this part.

(d) The Regional Director must issue
a written decision on your appeal
within 60 days after:

(1) Receipt of the appeal; or

(2) Timely submission of any
additional documents, if you were given
an extension to submit additional
documents.

(e) If you are appealing the action of
the Regional Director or the Regional
Director recuses for cause his/her
authority to make a final decision, he/
she must forward the appeal to the
Commissioner for final action together
with any relevant information or records
and his/her recommendations.

§70.36 What action can | expect if | appeal
the Regional Director’s decision?

If you appeal the Regional Director’s
decision, the Commissioner must issue
a written decision on your appeal
within 60 days after:

(a) Receiving your appeal; or

(b) Timely submission of any
additional documents, if you were given
an extension to submit additional
documents.

Subpart F—Other

§70.37 Can my Certificate of Degree of
Indian or Alaska Native Blood be
invalidated or amended to change my
degree of Indian blood? If so, under what
circumstances?

(a) Under some circumstances, we can
invalidate or amend your CDIB without
you asking.

(1) The deciding Bureau official may
amend your CDIB if there was a
mathematical error in computing degree
of Indian blood. For example, if your
mother’s CDIB shows her degree of
Indian blood as 4/4, your father’s shows
his degree of Indian blood as 3/4, and
your CDIB shows your degree of Indian
blood as 5/8, the deciding Bureau
official will issue a decision that your
degree of Indian blood will be increased
to 7/8.

(2) The deciding Bureau official may
invalidate or amend your CDIB if it
contains a substantial error in your
degree of Indian blood that results in a
manifest injustice to you or to the public
interest. For example, if someone
obtains a CDIB based on fraudulent
proof of descendancy from someone on
the base rolls or based on a substantial
mistake of fact, the CDIB may be
invalidated or amended.

(b) At your request, the deciding
Bureau official may amend the degree of
Indian blood on your CDIB.

(1) Your request should cite a
mathematical error on the base roll or a
substantial error related to the
determination of your degree of Indian
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blood accompanied by any necessary
supporting documentation.

(2) If your request does not meet these
requirements, the deciding Bureau
official may deny the request without
further review. If your request meets
these requirements, the deciding Bureau
official will examine the Bureau records
and any other information that you
provide, and will make a decision.

(c) The deciding Bureau official must
notify you in writing of a decision
issued under this section. The
notification must:

(1) Include a statement that the
decision may be appealed under 25 CFR
part 70;

(2) Identity the official to whom you
may appeal; and

(3) Enclose a copy of subpart E of this

art.

(d) The deciding Bureau official’s
decision must be delivered to you by
certified mail, return receipt requested,
at the address appearing on your request
or change of address received by the
deciding Bureau official, or in person. If
the notification of the decision is
delivered in person, you will be
required to sign and date an
acknowledgment that you received both
the notification and a copy of subpart E.
You will be provided a copy of this
acknowledgment as a receipt.

(e) If you disagree with a decision
made under this section, you may file
an appeal if you are named in the CDIB
or the amendment or invalidation of the
CDIB. You may authorize a
representative, including an attorney, to
file an appeal in your behalf.

§70.38 Can my Certificate of Degree of
Indian or Alaska Native Blood be sent to an
authorized third party?

Yes. Upon your request, the CDIB may
be sent or released to an authorized
representative or other designated third
party.

Dated: April 7, 2000.

Kevin Gover,

Assistant Secretary—Indian Affairs.

[FR Doc. 00-9421 Filed 4-17-00; 8:45 am]
BILLING CODE 4310-02-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 1
RIN 2900-AJ49

Outer Burial Receptacles

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: By statute the Department of
Veterans Affairs (VA) is authorized to

provide a monetary allowance for each
new burial in a VA national cemetery
where a privately-purchased outer
burial receptacle is used in lieu of a
government-furnished graveliner. This
document proposes to establish a
mechanism for implementing these
provisions.

DATES: Comments must be received on
or before June 19, 2000.

ADDRESSES: Mail or hand-deliver
written comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Ave., NW, Room 1154,
Washington, DC 20420; or fax comments
to (202) 273-9289; or e-mail comments
to “OGCRegulations@mail.va.gov’.
Comments should indicate that they are
submitted in response to “RIN 2900—
AJ49.” All comments received will be
available for public inspection in the
Office of Regulations Management,
Room 1158, between the hours of 8 a.m.
and 4:30 p.m., Monday through Friday
(except holidays).

FOR FURTHER INFORMATION CONTACT: Ken
Greenberg, Staff Assistant, Office of
Operations Support (402), National
Cemetery Administration, Department
of Veterans Affairs, 810 Vermont
Avenue, NW, Washington, DC 20420.
Telephone: 202-273-5179 (this is not a
toll-free number).

SUPPLEMENTARY INFORMATION: Public
Law 100-322 authorizes VA to provide
a graveliner at no cost to the family for
the casketed remains of individuals
buried in open national cemeteries.
Typically, a graveliner is pre-cast
concrete or thermoplastic in the form of
a box with a removable lid. The casket
is placed inside the graveliner which
assist in maintaining the integrity of the
soil around the grave by reducing the
likelihood of a sunken grave.

Public Law 104-275 was enacted on
October 9, 1996. The Public Law
allowed VA to provide a monetary
allowance for each new burial in a VA
national cemetery where a privately-
purchased outer burial receptacle is
used in lieu of a government-furnished
graveliner.

Under the Public Law, the monetary
allowance is equal to the average cost of
the government-furnished graveliner
which would have been furnished,
minus any administrative costs incurred
by VA. As an example, if it costs VA an
average of $125 to purchase a graveliner
and the administrative cost to process
an allowance for a privately-purchased
outer burial receptacle is $10, VA would
pay a monetary allowance of $115
toward the cost of the privately-
purchased outer burial receptacle. VA
would update the allowance annually

by notice in the Federal Register to
reflect the current average cost of
purchasing graveliners by VA minus the
administrative cost for VA to process
the allowance. Under the proposed rule,
the next allowance payable for
interments occurring during the period
from October 9, 1996, through December
31, 1999, would be the rate determined
for fiscal year 1999. This would reduce
the administrative burden required to
calculate allowances, and would
expedite payment to recipients. Further,
this is warranted since the average cost
to the government to purchase
graveliners has not varied significant
since 1996.

The average cost of graveliners would
not include graveliners procured and
pre-placed in gravesites as part of
cemetery gravesite development projects
or double depth graveliners. The costs
of these two types of graveliners
purchased are not representative of the
cost of a single-depth graveliner
purchased for installation at the time of
interment. The double depth liners hold
two caskets, whereas the single depth
liners hold one casket. Pre-placed liners
are procured as part of a larger gravesite
development construction project.

The proposed rule provides that an
application for payment of the monetary
allowance would not be required.
Currently, all information necessary for
identifying the individual entitled to
payment of the monetary allowance is
included in information already being
collected under the National Cemetery
Administration’s Burial Operation
Support System (BOSS).

Further, we have a method for
determining in almost all cases those
individuals entitled to the allowance for
purchasing outer burial receptacles
prior to January 1, 2000. In almost all
cases when an outer burial receptacle
was purchased, the person listed as the
next of kin paid for it. Accordingly, we
believe there is a basis for a
presumption that such person paid for
the outer burial receptacle. Accordingly,
for burials during the period October 9,
1996, through December 31, 1999, the
allowance would be paid to the person
identified as the next of kin in records
contained in the BOSS. However, if a
person who is not listed as the next of
kin provides evidence that he or she
paid for the outer burial receptac